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PRIOR OR RELATED APPEALS
Appellant previously sought review of the trial court’s denial of release
pending sentencing. United States v. Johnson, Case No. 16-4052.
United States v. Riddle, Case No. 16-4143, is a related appeal by a codefendant.
JURISDICTION
Johnson was charged with violation of various federal statutes;
consequently, the district court had jurisdiction under 18 U.S.C. § 3231. Johnson
was sentenced on July 29, 2016, and judgment was entered on August 4, 2016.
Johnson appealed on August 12, 2016, and this Court has jurisdiction under 18
U.S.C. 1291.
ISSUES
Convictions
1.

Did the indictment fail to allege, and the government fail to prove, an

element of § 1014, i.e., that the allegedly false statements were communicated to
an FDIC-insured financial institution?
2.

Did the district court violate Johnson’s Sixth Amendment right to

counsel by depriving him of untainted funds, excluding him from substantive
proceedings regarding a potential conflict of appointed counsel, and seizing
attorney-client communications with inadequate screening?

1
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Did the district court deprive Johnson of due process by barring

evidence that the allegedly false statements were immaterial, and excluding the
defendants’ expert witness?
4.

Where the government knowingly elicited inadmissible testimony and

thereby opened the door to subjects previously ruled inadmissible, did the district
court violate Johnson’s Confrontation Clause rights by precluding crossexamination because the defendants had not objected to the door-opening
evidence?
5.

Did the district court deprive Johnson of a fair trial by making

improper statements about the defendants’ right to appeal, showing visible hostility
toward defendants or defense counsel, and repeatedly making objections for the
government?
Sentencing
6.

Did the district court err by calculating loss based on uncharged or

acquitted conduct, unsupported assumptions, and on a factual basis that the
government had expressly waived in a Lafler/Frye hearing?
7.

Did the district court err in applying a “sophisticated means”

sentencing enhancement?
8.

Did the district court err in applying a “gross receipts greater than one

million” sentencing enhancement?

2
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STATEMENT OF THE CASE
The following is a general overview of the allegations and procedural
history. The facts are further developed below in connection with specific issues.
Jeremy Johnson is the former president and owner of the now-defunct
IWorks, Inc. In June 2011, a grand jury indicted Johnson on one count of mail
fraud under 18 U.S.C. § 1341. Aplt.Appx. 275. The complaining witness was
another arm of the federal government, the Federal Trade Commission (“FTC”).
See p. 19, infra.
Almost two years later, the government filed an 86-count Superseding
Indictment eliminating the mail fraud count and alleging wire fraud (18 U.S.C §
1343), bank fraud (18 U.S.C. § 1344), false statements to an FDIC-insured
financial institution (18 U.S.C. § 1014), participation in fraudulent banking
activities (18 U.S.C. § 1005), conspiracy (18 U.S.C. § 371), money laundering (18
U.S.C. § 1957), and conspiracy to commit money laundering (18 U.S.C. §
1956(h)). Aplt.Appx 320-346.
The government later filed second and third superseding indictments
charging the same 86 counts but, in the final version (August 5, 2015), removed
the allegations involving “consumers” and “iWorks’ Internet Marketing Program”
that comprised the sole charge for the first two years. See Aplt.Appx 404-445.
Johnson was eventually acquitted on all but eight counts of violating § 1014.

3
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With respect to the offenses of conviction (§ 1014), the government alleged
that certain statements on ten IWorks merchant account applications were false.1
Aplt.Appx. 421-422 ¶ 43 (Counts 2-11 Third Superseding Indictment).

The

statements contained within the applications were “Number of employees; Other
currently/previously

owned

businesses;

Number

of

years

in

business;

Owner/Officer certification; Web page; Web site URLs Passwords, and Domain
Names; [and] Months of merchant statements from previous processing.”
(Aplt.Appx. 422 ¶ 43.)2
The government alleged in the passive tense that these statements had been
made for the purpose of influencing Wells Fargo Bank, but did not allege or seek
to prove that anyone communicated any of the statements to this federally insured
bank (“bank”). Aplt.Appx. 421-422 ¶ 43.
On July 7, 2015, the district court held a Lafler/Frye hearing to discuss a
plea offer and the risks of proceeding to trial. Aplt.Appx. 10383:1-10396:25. For
this purpose, the court asked the government to state the loss it would claim under

1

A “merchant account” is a type of business bank account that allows a business to
accept and process debit and credit card transactions.

2

The only counts on which Johnson or his co-defendant Ryan Riddle were
convicted were those on which the applications contained a statement as to the
number of employees. Compare Counts 10, 11 (acquittal; no employee number
stated) with Counts 2-9 (conviction; employee number stated). That is the only
material difference between the two sets of applications. It is thus reasonable to
infer that the jury found the “number of employees” to have been false.
4
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the Sentencing Guidelines if Johnson were convicted. The court later sentenced
Johnson using a factual theory that the government disclaimed during this Lafler
hearing. See Point V(A), infra.
The case was tried as to Johnson and two other defendants from February 8–
March 25, 2016. Johnson was convicted of eight counts of false statement to a
bank under 18 U.S.C. § 1014. He was acquitted on the 78 other counts. The
district court sentenced Johnson to 135 months. Johnson was taken into custody
and is incarcerated.
SUMMARY OF ARGUMENT
Johnson’s conviction should be reversed because the indictment did not
allege—and the government did not prove—an element of the offense of which
Johnson was convicted, i.e., that false statements were communicated to an FDICinsured bank.
The district court violated Johnson’s Sixth Amendment rights when it denied
him access to seized assets to fund his criminal defense. The assets in question
were not traced to any crime for which he was charged, and United States v. Luis,
578 U.S. ___, 136 S.Ct. 1081 (2016) required that Johnson have access so that he
could retain his counsel of choice. The district court denied such access, forcing
Johnson to accept the services of attorneys who had an unwaived conflict of
interest, and ultimately to proceed pro se during a six-week jury trial.

5
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Johnson was not advised of nor allowed to participate in in camera
proceedings regarding whether his court-appointed counsel were conflicted. CJA
Counsel had previously represented two witnesses in connection with this
prosecution, only one of which was disclosed to Johnson. The district court held
unrecorded proceedings in July 2015 in which it “hand-picked” Johnson’s counsel
and found that counsel had no conflict of interest.
CJA Counsel was conflicted. The court never notified Johnson of two
proceedings at which discussions were held with the court and CJA Counsel
regarding the conflict.

Johnson was never permitted to explain his

position. These actions violated Johnson’s Sixth Amendment right to counsel free
from conflicts of interest and Johnson’s due process right to participate in the court
proceedings.
Johnson’s Sixth Amendment right to counsel was further violated when the
government was permitted to obtain a search warrant for Johnson’s Gmail accounts
and to gain access to Johnson’s communications with his attorneys. The
government claimed it was using a filter to remove privileged communications but
its screening procedures were wholly deficient on their face.
In the trial, the district court erred by limiting Johnson’s right to confront the
evidence against him by excluding admissible evidence at trial. A defendant
charged with violating 18 U.S.C. § 1014 is entitled to introduce evidence of

6
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immateriality, i.e., that the false statements at issue were not material if a bank had
indeed received them. The trial court excluded such evidence, prejudicing
Johnson’s ability to present a full defense as to his mens rea.
The district court erred by allowing the government to file an untimely
motion in limine to exclude Johnson’s expert witness. It then improperly excluded
the expert in his entirety. The expert was qualified and his opinions would have
been helpful to the jury and to Johnson’s defense on the specific counts of
conviction.
The trial court precluded Johnson from cross-examination regarding topics
to which the government had undisputedly opened the door. The court incorrectly
ruled that Johnson was barred from doing so unless he had objected to the
government’s improper lines of questioning at the time.
Finally, the court improperly suggested an outcome or lack of neutrality in
the presence of the jury. For example, the court mentioned an anticipated appeal
by Johnson, summoned marshals to stand next to a co-defendant’s attorney, and
repeatedly objected on behalf of the government.
With respect to sentencing, the district court first erred by allowing the
government to pursue a loss calculation that the government had expressly waived
in a Lafler/Frye hearing.

7
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The court’s loss calculation was also based upon unsupported assumptions,
such as the wholly speculative (and illogical) assumption that every time a credit
card holder disputes a charge, she also cancels her credit card.
The court considered factual conduct beyond the offenses of conviction in
calculating loss. For example, the court utilized figures from hundreds of IWorks
merchant accounts that were not part of the eight counts of conviction to enhance
Johnson’s sentence. Increasing Johnson’s sentence based upon conduct for which
he was never charged or was acquitted violated Johnson’s constitutional rights and
undermined confidence in the proceedings.
Standing alone, each of the foregoing issues merits reversal of the judgment
of conviction. When viewed as a whole, however, it is clear that Johnson’s
constitutional rights were disregarded and that the integrity of the trial against him
was irretrievably prejudiced. The Court should reverse the conviction and remand
this case.
ARGUMENT
I.

THE INDICTMENT WAS DEFICIENT IN ALLEGING A § 1014
OFFENSE, AND THE GOVERNMENT’S OWN WITNESSES
CONFIRMED THE ABSENCE OF AN ESSENTIAL ELEMENT.
Standard of review.
The sufficiency of the Indictment in alleging a § 1014 offense was raised

below, Aplt.Appx. 18141-53, and is reviewed de novo. United States v. Avery,

8
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295 F.3d 1158, 1173 (10th Cir. 2002). Sufficiency of evidence is reviewed de
novo. United States v. Edwards, 782 F.3d 554, 562 (10th Cir. 2015).
Argument
It has long been recognized by this Court that the offense of false statement
to a bank is not completed until the statement is, in fact, communicated to a bank.
See, e.g., United States v. Zwego, 657 F.2d 248, 251 (10th Cir. 1981) (venue lay
where bank was located because § 1014 offense is “completed upon receipt of the
false information by the bank”); United States v. Jordan, 890 F.2d 247, 250 (10th
Cir. 1989) (“This second delivery of the fictitious tax return, made to induce the
lender to make the first loan, constituted the ‘false statement’ required for
completion of a crime under 18 U.S.C. § 1014.”) (emphases added).3
“Communication of the false statements” to the bank “constitutes the very
essence of the crime… The mere assembling of the material and its arrangement in
a written composition containing the misrepresentations of fact can have no effect,
and it is only when they are communicated to the lending bank that the crime takes
place.” Reass v. United States, 99 F.2d 752, 754 (4th Cir. 1938); see also United
States v. Pace, 314 F.3d 344, 352 (9th Cir. 2002) (“A communication must be sent
before it is received. Thus, the crime of ‘making’ a false tax return commences

3

Because there is Tenth Circuit precedent on point, and Johnson would plainly be
prejudiced by a conviction on an indictment that did not contain all elements of the
offense, the judgment would be reversible even under a plain error standard.
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when one furnishes information essential to the return, and is not completed until
the information is received by the party to whom it was addressed.”); United States
v. Greene, 862 F.2d 1512, 1515 (11th Cir. 1989) (offense under § 1014 is
completed upon receipt of the statement by the bank); United States v. Ruehrup,
333 F.2d 641, 643 (7th Cir. 1964), citing De Rosier v. United States, 218 F.2d 420,
422 (5th Cir.), cert. denied, 349 U.S. 921 (1955); United States v. Katzoff, 268
F.Supp.2d 493, 498 (E.D. Pa. 2003) (preparation and execution of statement
“cannot be said to have begun here an offense under § 1014, any more than a
person can be said to have commenced a bank robbery in the district where he
prepared the note which he later passed to the teller during the hold-up of a bank in
a different district”).
The Indictment does not allege that any of the false statements were
communicated to a bank. Nor does it allege that a statement was communicated to
a third party who then communicated it to a bank.

It alleges only that

“defendants… did knowingly make false statements for the purposes of
influencing” the bank. Aplt.Appx. 421-422 ¶ 43; also Aplt.Appx. 1863-1864 (Jury
Instruction 42, identifying “the relevant part of Counts 2-11,” with no mention of
the need to prove communication of the statement(s) to a bank).)
Consistent with said Indictment, the government’s witnesses testified that
none of the alleged false statements contained within the merchant account
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Rather, they were

communicated (if at all) to an Independent Sales Organization (“ISO”) called
CardFlex, and went no further.4
This fact renders the convictions unsupported as a matter of law. The
government may argue that, under § 1014, the defendant need not directly submit a
false statement; it is sufficient that a defendant submit the statement to a third party
knowing that the third party will then communicate it to a bank. There would be at
least two problems with that argument.
First, all evidence was that the third party here (CardFlex) did not relay the
challenged statements to the bank. That is far different from a situation in which a
statement is communicated to a bank, but through an intermediary.
Second, the Supreme Court’s recent decision in Shaw v. United States, 580
U.S.____, 137 S. Ct. 462, 196 L. Ed. 2d 372 (2016) casts doubt upon the extent to
which statements to a third party could sustain a conviction under § 1014.

4

An ISO is a third-party company that may contract with a credit card member
bank to procure new merchant relationships and process online credit card
processing transactions. Aplt.Appx. 12356:7-23, 12363:10–12364:18, 12379:1–
12381:21 (ISOs do their own underwriting and review of applications), 12395:16–
12396:22 (bank does not review or approve merchant account applications
submitted by preapproved Independent Sales Organizations; bank only reviews
initial application by ISO, not applications by merchants), 12412:21–12413:6 (no
approval of merchant account applications by bank; once preapproved ISO
underwrites it, “it is good to go”), 12413:10-25 (“I want to make it crystal clear.
When a sub-ISO books new merchants,… they’re approved. There is no other
element…. [T]here is no final approval beyond what is done by the ISO.”).
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Construing 28 U.S.C. § 1344 (1), which criminalizes the knowing execution of a
scheme “to defraud a financial institution,” the court emphasized that, in that case,
the defendant had “misled the bank,” “did make false statements to the bank,” and
distinguished fraud-on-the-government cases in which “the fraudulent statement
was made not to the Government but to the third party–a circumstance not present
here”). Id. at 376-79 (emphases added).
The Shaw court cited a hypothetical in which a shopper makes a false
statement to a cashier in order to pay for goods with money under the custody or
control of a bank. “[A] false statement, though designed to obtain Bank A’s
property, might well not amount to an effort (under subsection (1)) to defraud
Bank A (since the statement was made not to Bank A but to an agent of the
department store),” the court observed. Id. at 379-80. Here, the government never
claimed, let alone proved, that any of Johnson’s statements were ever
communicated to a bank.
The failure to allege or prove an essential element of the offense is clear
error. Without proof beyond a reasonable doubt of an element of the counts of
conviction, the convictions must be reversed.
II.

JOHNSON’S SIXTH AMENDMENT RIGHTS TO COUNSEL AND
TO PARTICIPATE IN SIGNIFICANT PROCEEDINGS WERE
VIOLATED.
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Johnson’s Sixth Amendment rights were violated when he was
denied access to funds not traceable to the crime for which he was
charged.
Standard of review

Whether a defendant is erroneously deprived of the right to counsel is
subject to structural error review. United States v. Gonzalez-Lopez, 548 U.S. 140,
150 (2006). The court’s interpretation of the Constitution is de novo. Dodson v.
Zelez, 917 F.2d 1250, 1255 (10th Cir. 1990).
Argument
In Luis v. United States, 578 U.S. ---, 136 S.Ct 1083 (2016), the Supreme
Court held that the Sixth Amendment right to counsel of one’s choice in a criminal
case is so fundamental that it trumps contingent competing interests, including the
possibility that the government will later obtain a conviction against the defendant.
Id. at 1087-1095. See also id. at 1096-1103 ((Thomas, J., concurring) reaching
same conclusion through textual reading of Sixth Amendment), and 1112 ((Kagan,
J., dissenting) (finding court’s earlier decision in United States v. Monsanto a
“troubling decision” to extent it allows pre-conviction seizure of assets and
expressing doubt that government’s interest in recovering proceeds of crime could
trump a defendant’s right to retain counsel of choice, but concluding that the issue
was not before the court).)
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In Luis, the government obtained an order seizing a criminal defendant’s
funds because it “wishe[d] to guarantee that those funds [would] be available later
to help pay for statutory penalties (including forfeiture of untainted assets) and
restitution, should it secure convictions.” Id. at 1085. The trial court found that
probable cause existed to believe the assets would be forfeitable upon conviction;
therefore, the government argued, it “should be permitted to obtain a restraining
order barring her from spending those funds prior to trial.” Id. at 1091. A majority
of justices said no. Until the final determination, the government’s (and victims’)
interests remained contingent – and thus subordinate to the Sixth Amendment’s
fundamental guarantees.
If Luis were a bankruptcy case, Justice Breyer analogized, “the Government
would be at most an unsecured creditor. Although such creditors someday might
collect from a debtor’s general assets, they cannot be said to have any present
claim to, or interest in, the debtor’s property. See [Grupo Mexicano de Desarrollo,
S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308 (1999)], at 330 (‘Before judgment,
an unsecured creditor has no rights at law or in equity in the property of his
debtor’); see also 5 Collier on Bankruptcy ¶ 541.05 [1][b] (‘General unsecured
creditors” have “no specific property interest in the goods held or sold by the
debtor’).” Luis, p. 1092 (ellipsis omitted).
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The principal opinion in Luis (and Justice Thomas’s concurrence)
acknowledged that the government might have interests in a defendant’s funds,
such as a “contingent interest in securing its punishment of choice (namely,
criminal forfeiture),” and that victims also have an “interest in securing
restitution.” Those interests do not “enjoy constitutional protection” and,
“compared to the right to counsel of choice, these interests would seem to lie
somewhat further from the heart of a fair, effective criminal justice system.” Luis,
pp. 1086, 1093.
Under Luis, Johnson was entitled to access his funds unless the government
had proved that the funds were specifically traceable to the charged criminal
offenses (i.e., were “tainted”). Luis, pp. 1095-1096, 1099. Johnson was denied
access, however, in two ways. First, assets were seized in connection with this
criminal case through a warrant.

Second, more than $12 million was frozen

pursuant to a preliminary injunction obtained in 2011 by the FTC in a Nevada
enforcement action.
1.

Johnson’s rights were violated by denial of access to funds
seized by a criminal warrant.

Shortly after Johnson’s arrest, the government executed a search warrant for
his parents’ home in Santa Clara, Utah. Aplt.Appx. 846-850. The warrant was
issued out of the criminal court and referenced Johnson’s indictment. It ordered
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seized “Gold coins, Gold bars, Silver bars, Gold nuggets, U.S. currency in various
denominations, [and] U.S. coins.” Id. at 849.
The government seized the property on the basis that it belonged to Johnson.
Aplt.Appx. 883-888. The government subsequently gave it to the receiver in the
FTC case on that same basis, i.e., that it was Johnson’s. Id., 886 citing FTC v.
Johnson, et al., Case No. 2:10-cv-02203-MMD (D. Nevada), DE-287-1 (more than
9,000 silver coins were seized).
On January 7, 2016, a month before his criminal trial began, Johnson filed a
motion seeking access to the property seized through the warrant in order to fund
his defense.

Aplt.Appx. 833-853.

Johnson pointed out that he had been

“effectively bankrupted by this case as well as by the civil asset freeze entered
against him in the FTC's parallel enforcement action…. If the property is returned
to Mr. Johnson, he will be able to pay items and services to assist in his defense in
this case as a pro se defendant. Mr. Johnson would put the property towards legal
aids, trial exhibits, and other resources for trial.” Id., 841.5
The court denied Johnson’s motion. Despite the government’s own actions
based on Johnson’s interest in the property, the court found that Johnson had taken
conflicting positions regarding its ownership. The court also opined that Johnson
might be able to seek an equitable remedy in the FTC case. Aplt.Appx. 1041-42.

5

The money could also have been used to hire counsel.
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The court did not address Johnson’s Sixth Amendment right to funds for his
criminal defense.
The property was seized directly by the government pursuant to a criminal
warrant in connection with Johnson’s indictment. The government repeatedly
acknowledged that Johnson had an ownership interest in it. No showing was made
that the property was traceable to the charged offenses. The denial of access to
these funds was a clear violation of Johnson’s Sixth Amendment rights.
2.

Johnson’s rights were violated when access was denied to
funds frozen in the FTC action.

The FTC obtained a preliminary injunction in a Nevada civil case based
upon a “likelihood” (at the time) that it would obtain a judgment on its claims
under a preponderance of the evidence standard. No judgment had been entered as
of the date of the criminal trial. At least $12,580,178.86 in cash, plus $2 million in
other property, was frozen. (Aplt.Appx. 2063-75.)6
The district court ruled that Luis applies only when a defendant is deprived
of defense funds through the criminal forfeiture statute. Aplt.Appx. 9917-18. Luis
does not say that, though.

If anything, Luis’s reference to “contingent”

6

After his conviction, Johnson was incarcerated and unable to continue defending
himself in the FTC case, after having done so for five years. At that point, he
allowed judgment to be entered against him in exchange for a release of his
parents’ funds that the FTC had also seized. See FTC v. Jeremy Johnson, supra,
DE-1941, DE-1939. There was no admission of liability. Id.
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government interests suggests that any seizure based solely upon such contingent
interests can be trumped by the Sixth Amendment. There is no blanket exemption
for asset freezes. Remarking that criminal defendants must pay taxes, for example,
Justice Thomas did not then state that such levies would escape Sixth Amendment
scrutiny because they are not pursuant to criminal forfeiture statutes. Rather, tax
payments do not raise Sixth Amendment issues because they are an “incidental”
burden, he opined. Luis, supra, at 631-632, 109 S. Ct. 2667, 105 L. Ed. 2d 528
(Thomas, J., concurring, agreeing with Kennedy, J. (dissenting)).
The asset freeze at issue is not an incidental burden. That is particularly true
because the FTC was a complaining witness in this prosecution.7 In April 2011, an
IRS agent working with the prosecutors here met with, and was given substantial
material by, the FTC.

Aplt.Appx. 10617:19-25, 10626:2-14, 10628:12-17,

10637:3-10638:22. Relying solely on representations by the FTC, Johnson was
arrested and indicted. [Aplt.Appx. 10235:9-21]

7

“The term ‘complaining witness’ describes the person (or persons) who actively
instigated or encouraged the prosecution[.]” Anthony v. Baker, 955 F.2d 1395,
1399 n.2 (10th Cir. 1992). Although Johnson would not need to show a motive for
the FTC to encourage a criminal prosecution, there is evidence of one: Shortly
after Johnson’s arrest, an FTC attorney called Johnson in jail ex parte – despite
knowing that he was represented by counsel – and asked if Johnson now wanted to
settle the civil case. The prosecutors apologized for FTC counsel’s actions and
promised the court that it would not happen again, evidencing prosecutors’
collaboration with or control over the FTC. See Aplt.Appx. 10306:16-10308:8.
18

Appellate Case: 16-4146

Document: 01019748910

Date Filed: 01/12/2017

Page: 27

The indictment, which governed the first two years of these proceedings,
identified a single alleged victim, “S.J.” Prosecutors falsely identified S.J. as a
“consumer” who was “unaware” of charges and “fraudulently charged.”
Aplt.Appx. 279 ¶ 12; 289-90 ¶ 2. S.J. was, in reality, Sam Jacobsen, an FTC
investigator who was neither a consumer nor unwittingly charged for any IWorks
products. Aplt.Appx. 9734-41.
The FTC’s and prosecutors’ collaboration continued throughout both cases.
As noted above, a criminal warrant was used to seize assets to give to the FTC
receiver. Aplt.Appx. 845-50. The prosecutors intervened in the FTC case,
prevented the taking of depositions, attended depositions when the stay was later
lifted, and made their own objections. Id., 8316-23, 8326-45, 10323:23-10325:3.
More than once, prosecutors brought FBI agents to depositions in the FTC case.
Id., 8346-54.
The FTC sought to aid prosecutors by moving to stay the FTC case until the
criminal prosecution was concluded. Aplt.Appx. 8246-8315. The FTC receiver
communicated directly with prosecutors; for example, the receiver kept
prosecutors apprised of the activities of defense counsel in the civil case. E.g., id.,
8243 (email from FTC receiver’s I.T. personnel asking if receiver wants him to
update the prosecutor or wants to continue to “shield” him).
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Prosecutors attempted to prevent defendants in the FTC case from deposing
persons who were witnesses in the criminal case.

Aplt.Appx. 8355-68.

Prosecutors successfully barred defendants and defense counsel in the FTC case
from contacting persons who were witnesses in the criminal case. Id., 8369-71.
The two arms of the federal government thus worked closely together, and aided
each other in, both cases.
Johnson filed motions in both cases for a release of funds for his criminal
defense.

Aplt.Appx. 141, 292-315.

The court below declined to make any

assessment of Johnson’s Monsanto (now Luis) rights, id. at 316-19, even though
the prosecution was subject to those rights and a violation thereof would jeopardize
any conviction.

The Nevada court at least considered Johnson’s motion, but

denied relief under a standard that is expressly incompatible with Luis.8
The right to counsel is “fundamental”, and its wrongful deprivation a
“‘structural’ error that so ‘affects the framework within which the trial proceeds’
that courts may not even ask whether the error harmed the defendant.” Luis, p.
1089. The inherent limitations of the CJA system (“overworked and underpaid
public defenders” who “serve numerous clients and have only limited resources”)
8

Because the criminal prosecution was taking place in Utah, it was not the Nevada
court’s role to affirmatively protect Johnson’s Sixth Amendment rights. That court
denied Johnson’s request for funds because he had court-appointed counsel and
had not shown abusive tactics by prosecutors. Aplt.Appx. 2057-62. Those are
irrelevant considerations under Luis.
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create a “substantial risk that…– by increasing the government-paid-defender
workload – render less effective the basic right the Sixth Amendment seeks to
protect.” Id., p. 1095.
Here, those concerns were magnified by the adverse circumstances under
which CJA counsel were expected to operate.

The government grossly

overcharged its case (227 total counts for the three ultimate defendants), resulting
in the longest trial in the judge’s tenure. Aplt.Appx. 404-45. Johnson’s CJA
counsel was not paid timely. Id., 1942-45, 7759-61 (Johnson’s appointed counsel
had received no payment in nearly a year).
B.

Johnson’s Sixth Amendment and Due Process rights were violated
when he was not notified of or allowed to participate in
proceedings regarding a potential conflict of interest by CJA
counsel.
Standard of review

“[T]he question of whether defendant had a right to be present… is an issue
of law and as such is subject to de novo review,” and is analyzed for harmless
error. Larson v. Tansy, 911 F.2d 392, 394 (10th Cir. 1990).
Factual Background
In July 2015, Johnson’s then appointed counsel, Ron Yengich, was forced to
withdraw due to a conflict of interest created when another branch of the
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government, the Federal Election Commission, sued Johnson (for six-year-old
events). Aplt.Appx.10404:10-13, 10405:6-8).9
The Magistrate Judge “hand picked” new CJA counsel for Johnson, Greg
Skordas (and later his partner Rebecca Hyde Skordas) (hereinafter collectively
“CJA Counsel”).

(Aplt.Appx. 10541:19-22.)

Before appointing them, the

Magistrate Judge met with CJA Counsel regarding Johnson’s representation.
Aplt.Appx. 10400:1-6. Johnson was not told of nor permitted to participate in this
meeting, which appears to have occurred in July 2015.10
The Magistrate Judge told Johnson he was appointing Mr. Skordas to
represent Johnson, but was not (yet) appointing Ms. Skordas because of a
“potential conflict.” Ms. Skordas represented a potential government witness in
this case named Scott Muir, who happened to be Johnson’s uncle. Aplt.Appx.
10405:17-20. This illuminates the first conflict issue, which arose at that moment

9

Federal Election Commission v. Johnson, Case 2:15-cv-00439 (D. Utah, June 19
2015.) The FEC’s Complaint was based on interviews between Johnson and state
prosecutors, regarding which Yengich was a witness. Id.; Aplt.Appx. 10403:5-10
(Yengich describing that conflict had been created due to “parallel case” “not
through either Mr. Johnson’s or my fault”).
10

There is no docket entry for this meeting, and it is unknown when it occurred,
who was present, or what was said. The practice of holding ex parte proceedings
without creating any record thereof greatly hampers appellate counsel’s efforts in a
criminal case, and would be unheard of in a civil case. The undersigned sought
CJA billings for predecessor counsel to help ascertain when this and other
unreported proceedings took place, but the court denied the motion. Aplt.Appx.
9939-43.
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– if Ms. Skordas were conflicted, so was her law partner, Johnson’s new counsel.
See Utah Rule of Professional Conduct 1.10(a).
The Magistrate Judge indicated that, if Johnson accepted Ms. Skordas as
counsel, he would be required to execute a waiver of any “potential or real
conflicts of interest.” The court told Johnson he wanted “to ensure… that you have
an opportunity to make informed decisions about your representation… [T]his
isn’t something to be made–a decision made lightly or willy-nilly, or uninformed.”
Aplt.Appx. 10399:16-20, 10405:14-10407:24.
Johnson and Muir signed conflict waivers in open court two days later. The
“Informed Consent to Appointment of Counsel” that Johnson was required to sign
mentioned only CJA Counsel’s prior representation of Muir. See Aplt.Appx. 399403. Discussion of the “potential” conflict regarding Muir was extensive. Id.,
10426:25-10432:7.

The Magistrate Judge said he did not believe the Muir

representation raised any serious conflict issues, but that he was addressing it “out
of an abundance of caution.” Id., 10432:12-24.
In late September 2015, Johnson came across a Memorandum of Interview
(“MOI”) in his discovery, stating that one Justin Lund had been interviewed by the
government in October 2013 in connection with Johnson’s prosecution. The MOI
stated that Lund was represented at the interview by Ms. Skordas, the same
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attorney who had represented Johnson’s uncle and was now Johnson’s CJA
counsel. Aplt.Appx. 9988-10018, 19,389-419.
Johnson was very concerned to learn on his own of this representation.
Unlike Muir, Lund’s interests were materially adverse to Johnson’s in several
respects.

Lund had been the largest broker by far for Johnson’s company

(IWorks), generating more customers than all other brokers combined. Aplt.Appx.
9981-82. The FTC had taken a sworn statement from Lund before filing its lawsuit
against Johnson, and Lund had been asked numerous questions about Johnson and
IWorks. Id., 2104, 2108-11, 2141, 2176-77, 2254.
Johnson had learned from former employees of Lund that Lund had devised
schemes to circumvent IWorks’s compliance monitoring efforts, which caused
most of the chargebacks against IWorks. Johnson intended to call Lund to testify,
or to implicate Lund, in the FTC case as a cause of IWorks’s chargeback problem,
which was repeatedly referenced in the FTC’s complaint. Aplt.Appx. 9981-82,
19382-83.11 Johnson was also concerned that chargebacks would be a significant
issue at his criminal trial, which turned out to be true.12

11

Complaint, Federal Trade Commission v. Johnson, et al., Case 2:10-cv-02203
(D. Nev., December 21, 2010) (DE-1), ¶ 4 (alleging chargebacks due to “scam”)
and 42 other references to chargebacks.
12

See, e.g., government’s opening statement, Aplt.Appx. 11564:8-9 (citing
“excessive” IWorks chargebacks); 11651:2-11652:6; 11659:15-19; 11656:8-9;
11660:23-11661:1; 11687:10-19; 11716:2-10; 11722:8-19; 11723:5-25; 11641:5–
24

Appellate Case: 16-4146

Document: 01019748910

Date Filed: 01/12/2017

Page: 33

Johnson wanted to compel Lund to produce his computer servers or to admit
that he destroyed them. Aplt.Appx. 9982, 19,383. Lund’s servers were important
because, among other things, the Indictment alleged that IWorks had created
“dummy” websites in connection with merchant account applications. Lund’s
servers contained copies of IWorks’s live websites, which would have matched the
alleged “dummy” sites, discrediting the government’s allegations and witnesses.
Id., 9981, 19382.

Johnson was concerned that the government would elicit

testimony about these “dummy” websites (which turned out to be true13).
In March 2013, prosecutors added Lund to its “no contact” list, identifying
him as a criminal witness and barring Johnson from contacting him. Aplt.Appx.
10316:6-19, 6/15/12 4:6-19, id. 10328:24-10329:25. Lund was never removed
from that list, and was identified as a government witness by both the government
and Johnson’s CJA counsel late into 2015. E.g., Aplt.Appx. 42 (October 30, 2015
11642:2; 11662:19-11663:1; 11669:25–11670:4; 11685:1-4 (chargeback ratios),
11689:17-22; 163:6–164:2, 168:8-11, 174:12-13, 182:6-11 (same); 178:21-22
(“excessive” chargebacks); 12360:10-16; 12378:21-24 (government asking about
“excessive” chargebacks); 12859:9-14 (government eliciting from witness Kramm
that accounts started to have “high chargebacks”); 12955:16-19 (witness Marker
discussing chargeback ratios); 15938:2-3 (government expert Musante stating he
had never seen fines “this severe”); 14637:25–14638:16; 17683:10-16
(government citing “all these elevated chargebacks” in closing argument).
13

See, e.g., 12953:17–12954:11, 12955:21-22, 12979:25–12980:1 (eliciting
testimony from Marker regarding alleged use of “underwriting” pages by IWorks);
and Aplt.Appx. 413-415 ¶ 32 (Third Superseding Indictment) sent back with the
jury alleging “dummy” web pages.
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memorandum filed by CJA Counsel referring to Lund as “government witness”),
387, 390, 391, 395 (emails involving Lund and Lund’s company Virgin Offers
identified in government’s October 2015 James disclosure as co-conspirator
statements).14
During the unreported July 2015 meeting with the Magistrate Judge, CJA
Counsel had disclosed not only her representation of Johnson’s uncle but also of
Lund. Based solely on whatever was said in that proceeding, the Magistrate Judge
said he saw no conflict.

Aplt.Appx. 9982, 19383.

Johnson alleges that the

Magistrate Judge then directed CJA Counsel not to inform Johnson about her
representation of Lund. (The evidentiary basis for this statement is in the Sealed In
Camera Aplt.Appx. 19383-85.)15
After Johnson found the Lund MOI in September 2015, certain attorneyclient communications took place that are identified in the Sealed In Camera
Aplt.Appx. 19383-85.

On November 25, 2015, Johnson lodged a motion to

proceed pro se, raising, among other things, the Lund conflict. Id., 10063-68,
The government’s searches of IWorks’s “Yellow” server showed only two
searches for government witnesses, one for Lund and the other for Andy Phillips of
CardFlex. No similar searches were run for other government witnesses, such as
Muir.
15
The trial court had been adamant that the trial would begin as scheduled. E.g.,
Aplt.Appx. 10434:5-25. The court stated that “half the lawyers in this town” had
conflicts of interest, and he had had to “look around hard to find people who didn’t
have a conflict in this case.” Aplt.Appx. 10541:25-10542:3. A reasonable
inference could be drawn that the directive to disclose only the Muir and not the
Lund conflict was to avoid putting the trial date at risk.
14
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19463-69. Johnson’s motion expressed concern that the Magistrate Judge had
directed CJA Counsel not to disclose her representation of Lund. Id.
On December 3, 2015, the Magistrate Judge held a hearing. There, it was
disclosed to Johnson for the first time that a proceeding had been held regarding
the Lund conflict on September 25, 2015, four days after Johnson first raised the
issue. (A docket entry for the September proceeding had been created, but was
sealed and not visible to Johnson. See Sealed Aplt.Appx. 19042.)
During the December 3 hearing, the Magistrate Judge acknowledged that
CJA Counsel had disclosed the Lund representation to him in July 2015. CJA
Counsel confirmed this, stating that she had “wanted everyone” to be aware of the
representation.

The Magistrate Judge told Johnson that, based upon CJA

Counsel’s statements in the July 2015 proceeding, he had “found” at that time that
no conflict existed. Aplt.Appx. 10524:11-12, 10527:23-10528:13.
During the December 3rd hearing, the Magistrate Judge said he had
“ascertained” that the prosecutor “does not intend to call Mr. Lund in his case
against Mr. Johnson[.]” Aplt.Appx. 10524:23-25. The lack of any prior public
statement to this effect suggests that ex parte communication had occurred
between the Magistrate Judge and the government regarding Lund.
CJA Counsel then described her representation of Lund. First, she had
represented Lund in an FTC matter (not Johnson’s) in which he had failed to attend
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a deposition. She further said that Lund had retained her again in 2013 to attend a
government interview of Lund in Johnson’s case, staying long enough to determine
that Lund was not a target, and did not remain for the entire interview. Aplt.Appx.
10525:18–10526:21. At the conclusion of the December 3 hearing, the Magistrate
Judge reiterated his earlier assertion that no conflict existed. Aplt.Appx. 10529:79.16
The Magistrate Judge rebuffed attempts by Johnson to explore whether the
Lund issue had been kept from him at the direction of the court. “I don’t believe
that’s the case but that is neither here nor there…. I don’t have any idea how Mr.
Johnson got the impression that I directed that he not be informed or that I care
quite frankly, so that is not relevant. What is relevant is that Mr. Johnson knows
today exactly, at least has heard exactly what the nature of [CJA counsel’s]
representation [of Lund] was.” Aplt.Appx. 10528:14-19.
Johnson expressed his concern about being excluded from proceedings:
[I]t’s frustrating to me that these behind the scenes conversations go on and I
feel like sometimes I try and wonder why my attorneys don’t do things that I
think we should do and I wonder if that is part of it maybe it is and maybe it
isn’t…. [I] think I ought to be a part of them and I don’t think that is unfair
to ask. I think a lot of misunderstandings come when things are said to the
16

The district court denied Johnson’s request for an evidentiary hearing to recreate
the events of the unreported September 25, 2015, proceeding. Johnson then
submitted a statement pursuant to F.R.A.P. 10(c) using the best available means,
which included attorney-client communications. See Aplt.Appx. 9971-10157
(redacted) and Sealed In Camera Aplt.Appx. 19372-558 (unredacted).
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court and I am not allowed to be there…. [F]rom my view, it’s hard when I
find out on my own later and I found out that, you know, it’s hard for me to
just swallow, you know, that there is for my own benefit you know I wasn’t
told about [the Lund representation]. If I had been told about it, probably
maybe I would have come to the same conclusion, I don’t know.
Id. 10551:8-17; 10; 10552:21-10553:1.
The Magistrate Judge said that Johnson would have been “welcome to
attend that [September 2015] meeting,” and that “in hindsight maybe we should
have had you in there,” but he did not answer Johnson’s questions. Aplt.Appx. at
10552:6-15.
Johnson remained concerned, and shortly after renewed his request to
proceed pro se. At a Faretta hearing on December 30, 2015, Johnson attempted to
explain further his concerns about Lund, including that his attorneys had not filed
an opposition to a recent government motion to limit “affiliate fraud” evidence
(which would have implicated Lund in a fraud); that the government had recently
included emails involving Lund in its co-conspirator statement proffer for a James
hearing; that fake websites were alleged for which Lund would have important
evidence; and that his research suggested that CJA Counsel would have continuing
duties to Lund as a former client (for example, not to “implicate him directly or
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cross-examine him or use him as a witness”). Aplt.Appx. 10738:5-21; 10750:1310753:25; 10757:7-10758:11.17
Johnson asked why he had been required to waive any potential conflicts
with his uncle but not Lund. The Magistrate Judge replied, “I didn’t know what
was going on with your uncle… because once you waived the conflict I didn’t
have to examine it for purposes of making a determination one way or the other.
So I am sorry, I can’t answer your question.” Aplt.Appx. 10754:5-18. This
response only raises more questions: Why would the Magistrate Judge–in the
same July 2015 meeting with counsel–make a conclusive “finding” as to one of
CJA Counsel’s clients, but not even “examine” the issue as to another, yet disclose
and require formal waivers only for the latter?
Johnson would have attended the conflict proceedings had they been
disclosed, and would have explained why Lund was important in both his criminal
and FTC cases. A large part of Johnson’s decision to represent himself pro se in a
highly complex trial was due to concerns about the Lund conflict. Johnson felt he
had been deliberately misled about the Lund representation, even to the point of a

17

Johnson’s perception on this issue is arguably correct. See, e.g., U.R.Prof.C.
1.9(a). In fact, the Magistrate Judge had made similar statements when going over
the waiver for Johnson’s uncle. See Aplt.Appx. 10429:8-20 (advising Muir of
“discomfort” of a witness being cross-examined by his former counsel).
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lengthy production being made about his right to be free from the “potential”
conflict with his uncle and requiring formal waivers. Aplt.Appx. 9986, 19387.
1.

Although it is not a prerequisite to showing a constitutional
violation, the Lund representation did present a conflict.
Standard of review

An actual conflict of interest presents a structural error that obviates the need
to show prejudice. Halloway v. Arkansas, 435 U.S. 475, 490-91 (1978); United
States v. Gallegos, 108 F.3d 1272, 1280 (10th Cir. 1997). This court reviews “the
district court’s determination of whether an actual conflict exists de novo.”
Gallegos, 108 F.3d 1279.
Argument
As shown above, there were multiple ways in which Lund was adverse to
Johnson. Lund was identified as a government witness who would be crossexamined. Lund could be accused of creating the crimes alleged. Even if Lund
were not adverse in the criminal prosecution, he was in the FTC matter, where the
content of IWorks’s live websites and his actions in causing chargebacks were
directly at issue.18

18

Aplt.Appx. 9986, 19387. A client’s status as a witness rather than a party does
not eliminate conflict issues. As the Magistrate Judge explained to Johnson when
discussing the potential conflict with his uncle, “Ms. [Skordas] previously
represented Mr. Muir as a fact witness, assisted Mr. Muir in his interviews and
debriefings with the U.S. Attorney. Now, she is going to assist Mr. Skordas in
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The Magistrate Judge’s statement that there was no conflict was based on
incomplete information and was clearly erroneous. First, neither the Magistrate
Judge nor CJA Counsel appear to have considered whether there was a conflict due
to the FTC case as a whole. Additionally, the Magistrate Judge repeatedly stated
that his conclusion was based on the fact that CJA Counsel’s representation was
“limited” to Lund’s missed deposition:
They reviewed in detail with me Ms. Skordas’s involvement, however
limited it was, with Mr. Lund in the context of his appearance or
nonappearance at a deposition in the FTC matter, the civil case. And it’s my
understanding, and it was my understanding at that time that Ms. Skordas
was either retained or asked in some capacity at least to represent Mr. Lund
on his failure to appear at the deposition, and that that was essentially the
representation.
Aplt.Appx. 10524:12-20.
[I] made an independent determination that based on the very limited contact
that Ms. Skordas had with Mr. Lund, and as I understood it was primarily to
represent him on a possible sanction for failure to show up at a deposition,
and that she never got into the substance of his testimony, and that once that
deposition matter had been resolved, that she basically withdrew. I made a
legal factual determination that there was no conflict, that she had not been
tainted by her very limited representation of Mr. Lund.
***
The [CJA counsel] have no obligation to him [Lund]. They have none. She
doesn’t represent him. She represented him on a sanction, a potential
sanction for non-appearance on a deposition. I don’t know how I can be any
more clear about that.

representing you. There are attendant to that some potential conflicts of interest
which I am assuming that they have explained to you.” Id., 10432:3-11.
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Aplt.Appx. 10725:8-17; 10753:10-20.
The Magistrate Judge identified all this as the factual basis for his
conclusion, even after CJA Counsel mentioned (in the December 3 hearing) the
MOI in the criminal case that Johnson had found. Based upon the Magistrate
Judge’s own characterizations, no finding was ever made that took into account all
aspects of CJA Counsel’s conflict or Lund’s role. Further, it is simply not accurate
to say that an attorney has “no obligation” to a former client. An attorney should
not be expected to cross-examine and discredit her own former client, nor to
accuse him of fraud or obstruction of justice.
The appointment of conflicted counsel is an automatic Sixth Amendment
violation, and Johnson’s convictions should be overturned.
2.

Regardless of whether a conflict was ultimately found,
Johnson had a constitutional right to participate in the
conflict proceedings, and not to have them concealed from
him.
Standard of review

“[T]he question of whether defendant had a right to be present . . . is an issue
of law and as such is subject to de novo review” and is analyzed for harmless error.
Larson v. Tansy, 911 F.2d 392, 394 (10th Cir. 1990). Interpretation of the
Constitution is subject to de novo review. Dodson v. Zelez, 917 F.2d 1250, 1255
(10th Cir. 1990).
Argument
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Under the Fifth and Sixth Amendments, “even in situations where [a]
defendant is not actually confronting witnesses or evidence against him, he has a
due process right to be present in his own person whenever his presence has a
relation, reasonably substantial, to the fulness of his opportunity to defend against
the charge.” Kentucky v. Stincer, 482 U.S. 730, 745 (1987) (internal quotation
marks omitted).
“Although the [Supreme] Court has emphasized that this privilege of
presence is not guaranteed when presence would be useless, or the benefit but a
shadow, due process clearly requires that a defendant be allowed to be present to
the extent that a fair and just hearing would be thwarted by his absence. Thus, a
defendant is guaranteed the right to be present at any stage of the criminal
proceeding that is critical to its outcome if his presence would contribute to the
fairness of the procedure.” Id. (internal quotation marks omitted).
Here, the July and September 2015 events involved critical stages of the
proceedings, whether counsel could be appointed (and continue) to defend
Johnson. Johnson’s presence would have allowed the court to assess potential
conflicts with the aid of Johnson’s far greater knowledge of Lund’s role in both his
cases. (Indeed, CJA Counsel’s knowledge would have been quite limited at the
time, as she was not appointed until late July 2015, and was barely into her
representation by the September hearing.)
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Johnson’s presence certainly would have “contribute[d] to the fairness” of
those procedures. Courts have recognized that a defendant has the right to attend
hearings regarding defense counsel. See, e.g., Bradley v. Henry, 413 F.3d 961, 967
(9th Cir. 2005) (vacated in part by Bradley v. Henry, 510 F.3d 1093 (9th Cir. 2008)
(plurality opinion)) (“The conference in camera was a critical stage in the
prosecution of Bradley. Her exclusion from it, apparently deliberate and without
notice, deprived her of the opportunity to speak to the choice of counsel.”); State v.
Lopez, 859 A.2d 898, 902 (Conn. 2004) (holding that “in-chambers inquiry
regarding the potential conflict of interest was a critical stage of the defendant's
prosecution at which the defendant had a constitutional right to be present”); see
also Hughes v. State, 421 A.2d 69, 76 (Md. Ct. App. 1980) (holding that
defendant's rights were violated by exclusion from hearing in which administrative
judge considered and denied the defendant's request for continuance to allow
substitution of counsel).
The occasional circumstances in which courts have permitted the exclusion
of defendants from proceedings regarding counsel are far different from those here.
In Gutierrez v. Alameida, 120 Fed.Appx. 81, 82 (9th Cir. 2005), for example, an
in-chambers meeting involved the effect of an acknowledged issue, i.e., “Mr.
Gutierrez’ retained counsel’s ability to proceed at trial because of loss of sleep
caused by concern resulting from her mother's illness.”
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United States v. Oles, 994 F.2d 1519 (10th Cir. 1993), involved a meeting
between potential defense counsel and the court about nothing more than counsel
informing the court he would not be appearing on the defendant’s behalf. Given
this limited scope, “the Oleses’ absence did not impinge on their opportunity to
defend against the bank fraud charges, or affect the fairness of the entire trial.”
In Jackson v. State, 555 S.E.2d 835 (Ga. Ct. App. 2001), an attorney realized
during the proceeding that he represented a co-defendant and thus irrefutably could
not participate.

See also Ferrell v. State, 401 S.E.2d 741 (Ga. 1991) (court

determined that one attorney could not represent the attorney, and appointed other
attorneys; “[i]n view of the limited scope of the conference, we find no
constitutional error.”).
In People v. White, 870 P.2d 424 (Colo. 1994),

one of the defendant’s

attorneys moved to withdraw, and discussed with the court a disagreement with the
defendant over whether to proceed without an expert’s report or seek a
continuance. “[T]he only action taken by the district court was to accede to [the
defendant’s] request to proceed with a providency hearing with one and not two
competency evaluations[.]”

“[T]he benefit of [defendant’s] presence at this

hearing would have been nebulous, as his attorneys adequately informed the court
of White's opinion that he did not want the providency hearing continued.” Id. at
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“On these facts,” the court found no deprivation of the defendant’s

constitutional right to be present. Id.
Tellingly, there is no indication in any of those cases that the existence of the
issue and the occurrence of the proceeding had been kept from the defendant. A
record appears to have been made, so that it was known exactly what was disclosed
or argued. Appointment of counsel also involves far different considerations than
an attorney seeking to withdraw from a case or a court deciding to set a hearing.
Here, the Magistrate Judge’s later statement that he saw no conflict does not
end the inquiry.

A defendant’s right to attend important proceedings is not

determined by the outcome; that would be circular.

Jury selection might be

unaffected by the presence of a defendant, for example, but he has a constitutional
right to attend. Moreover, from a defendant’s point of view, the concealment of
the proceeding, the refusal to address whether counsel were instructed not to
disclose the conflict, and the unexplained lack of a court reporter, cast substantial
doubt on the fairness of the proceeding and devastate his perception of the loyalty
of his counsel.
Beyond the constitutional considerations, Johnson had a right under the
Rules of Criminal Procedure to be present at a hearing that would, if conducted
properly, involve factual issues. F.R.Crim.P. 43(b)(3) (excusing attendance from
proceeding that “involves only a conference or hearing on a question of law”).
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Whether counsel and client have conflicting interests is a mixed question of law
and fact. Earp v. Ornoski, 431 F.3d 1158, 1182 (9th Cir. 2005); Beets v. Collins,
986 F.2d 1478, 1482 (5th Cir. 1993). “If fact issues are presented…, it would
seem that defendant has a right to be present.” 3A Charles Alan Wright, Federal
Practice and Procedure § 721.1 at 12 (2d ed. 1982).
In denying relief based upon these issues, the district court said only that,
“[a]fter fully exploring the full scope of representation of Mr. Lund [during the
December 3rd hearing],” the Magistrate Judge had found that no conflict existed.
Johnson “chose” to represent himself at trial, the court said. Aplt.Appx at 9919.
But there was no real choice. Johnson reasonably believed that his court-appointed
counsel had kept important information from him at the instruction of the court,
and that CJA counsel had a conflict with Lund.
Midway through the six-week trial, Johnson realized he was in over his
head, and asked if standby counsel could have “a greater role in trial.” Johnson
was so desperate by then that he even offered to waive issues associated with the
Lund conflict. The request was denied. Aplt.Appx. 1656-59. Johnson’s due
process and Sixth Amendment rights were violated, and the convictions must be
vacated.
3.

Johnson should have been permitted an evidentiary
hearing, and a determination should have been made,
regarding whether the Magistrate Judge directed CJA
Counsel not to tell Johnson about the Lund representation.
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Standard of review
This Court reviews a district court’s denial of an evidentiary hearing for
abuse of discretion. Wilson v. Sirmons, 536 F.3d 1064, 1079 (10th Cir. 2008). If
an error is found, this court applies a harmless error analysis. Wyoming v.
Livingston, 443 F.3d 1211, 1225, (10th Cir. 2006).
Argument
Regardless of its validity, Johnson’s belief that the Magistrate Judge directed
CJA Counsel not to disclose a prior conflict was a serious allegation. Johnson
sought an evidentiary hearing to resolve this important issue, advising the trial
court that CJA Counsel declined to discuss the events except pursuant to subpoena.
Aplt.Appx 9946-48. The district court denied the motion on the grounds that a 5sentence docket entry had been made for the September 25, 2015 proceeding, and
an additional statement of what occurred during that proceeding was made in the
December 3, 2015, hearing. Aplt.Appx. 9967-68.
The alleged oral instruction not to disclose the conflict, however, had
occurred during the July—not September—2015 proceeding, for which there is no
docket entry. And in the later hearing, the Magistrate Judge had barred Johnson
from exploring why his CJA Counsel had disclosed one potential conflict but not
the other.
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Johnson’s right to counsel was impaired when the court permitted
the government to seize thousands of privileged emails with no
meaningful screening provisions.
Standard of review

Interpretation of the Constitution is subject to de novo review. Dodson, 917
F.2d 1255. A violation of the Sixth Amendment right to counsel constitutes
structural error when “the deprivation of the right to counsel affects – and
contaminates -- the entire criminal proceeding.” United States v. Lott, 433 F.3d
718, 722 (10th Cir. 2006). Otherwise, violations of the Six Amendment that are
preserved are reviewed for harmless error. Id.
Argument
During this prosecution, the government obtained an unrestricted search
warrant for Johnson’s Gmail accounts, seeking “[t]he contents of all e-mails
associated with the account[s], including stored or preserved copies of e-mails sent
to and from the account, draft e-mails, the source and destination addresses
associated with each e-mail, the date and time at which each e-mail was sent, and
the size and length of each e-mail.” Aplt.Appx 555.
By the time the government sought this blanket access to his Gmail
accounts, Johnson had been represented for more than two years, and had used
both Gmail accounts to communicate with his attorneys. Aplt.Appx. 556. Special
Agent Henrikson, who prepared the search warrant application, admitted knowing
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that asking for the entire contents of Johnson’s Gmail accounts would capture
emails between Johnson and his attorneys. Id.

Neither the search warrant

application nor accompanying documents disclosed this likelihood. Nor did the
search warrant documents identify any protective measures the government would
employ to avoid invading the attorney-client privilege. Id.
Henrikson had access to the unfiltered materials for more than a
month. Aplt.Appx. 558. The government then purported to filter the contents by a
list of attorneys “known to have possible affiliation with the Jeremy Johnson case”
created by the prosecutors.

Id., 557.

The government’s filter was grossly

deficient. It only looked for full names of attorneys, and did not attempt to capture
other addresses associated with counsel. For example, if Johnson’s attorney had
the email address EdwinSmith@criminallawyer.com, the government did not
screen for other addresses ending @criminallawyer.com, though they obviously
would be associated with counsel. Nor would it have looked for Ed, Eddie, Smith,
or Mr. Smith. Id., 572-73.
Even though the government’s filter was not designed to, and did not,
remove all privileged communications between Johnson and his attorneys, the
government reviewed the Gmail materials anyway. Id. 559. This was not an
isolated incident. In another criminal prosecution before the same court, United
States v. Kilgore, Case No. 2:13-cr-00711-DN, the government obtained a search
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warrant for that defendant’s Gmail account, which he had used to communicate
with his attorneys. Despite representing to the court that it would take steps to
identify Kilgore’s attorney or his firm in emails it gathered, the government again
did not identify adequate search terms nor employ an independent “taint” team to
remove privileged communications. Kilgore’s attorney, Loren Weiss, stated that,
because of the government’s intrusions, Kilgore would no longer call or email his
attorneys. Id., DE-89.19
The government’s practice – obtaining privileged communications through
blanket sealed warrants and employing defective or non-existent filtering with no
adverse consequences – intrudes upon defendants’ right to counsel and to a fair
trial. At a minimum, the district court should have permitted Johnson to crossexamine government witnesses regarding these events rather than adopt wholesale
the government’s declarations. (As with nearly all substantive issues raised by the
defendants, the trial court denied an evidentiary hearing on this issue. Aplt.Appx.
1030-40.)
III.

THE TRIAL COURT WRONGFULLY EXCLUDED EVIDENCE OF
IMMATERIALITY.
Standard of review

19

The same chilling effect was noted in a filing in this case by the attorney (the
undersigned Ms. Porter) who was representing Johnson in the FEC case. DE-636.
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This Court reviews a district court’s exclusion of evidence for abuse of
discretion. Hill v. J.B. Hunt Transp., Inc., 815 F.3d 651, 658 (10th Cir. 2016). If
the exclusion of evidence was an abuse of discretion, the Court “then determine[s]
whether the exclusion was harmless,” and will be reversed if the error “affects a
substantial right of the party.” Id. at 659. “An error affecting a substantial right
of a party is an error which had a substantial influence or which leaves one in
grave doubt as to whether it had such an effect on the outcome.” Id.
Argument
Materiality is not an element of § 1014.

Evidence of immateriality,

however, is admissible to show a defendant’s innocent state of mind, and exclusion
of such evidence is prejudicial. See United States v. Phillips, 731 F.3d 649 (7th
Cir. 2013, en banc). The district court made numerous rulings that either expressly
barred evidence of immateriality or had that effect.
For example, one element of the offense is intent to influence a bank. To
disprove the mens rea, defendants sought to elicit evidence as to whether the
challenged statements would have been material to the bank (if it had received
them).20 The court barred all such examination based on a view that any questions

20

E.g., Aplt.Appx. 12094:12–12095:21 (Paolucci) (questions asked about whether
there was particular information that the bank did not verify); 12097:18-23
(Paolucci) (asking who “did or did not verify that the merchants you have testified
to were bona fide business operations as set forth here”); 12412:21 – 12413:22
(Yitzahki) (barring questions as to whether bank had a final approval process in
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about whether the bank looked at the merchant account applications constituted
nothing more than efforts to argue “bank negligence,” which the court said was not
a defense.21
This was an abuse of discretion. The court rejected all such questions
regardless of whether they implied anything about negligence. (For example, none
of the questions cited in footnote 20 asked anything about negligence or standard
of care.) By assuming that a bank’s decision not to review particular information
on merchant account applications could only relate to “negligence,” the court
adopted the government’s theory of the case. The defendants’ more likely theory
was that unrequested information was simply not material to the bank.
The court also excluded other evidence of immateriality. For example, the
court barred as irrelevant questions whether the bank authorized ISOs to use a
particular merchant application form that did not request certain information.
Aplt.Appx. 12430:19–12431:2 (Yitzhaki).) But if merchant accounts could be
opened by ISOs using forms that did not even request the information at issue (e.g.,

2009-2010 for merchant applications); 14866:8-12 (Cohen) (barring question as to
when Wells Fargo approved the merchant account application materials). See also
Aplt.Appx. 12429:1-11 (Yitzahki); 12434:19–12435:25 (Yitzahki).
21

Docket Entry 946 was an order barring the defendants from arguing negligence
by the bank as a defense. Each time an objection was sustained under “Order
946,” therefore, the district court was characterizing the question as relating solely
to negligence.
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“number of employees”), that suggests the information was immaterial. It suggests
nothing about bank negligence.
The Court excluded 2016 recordings in which Wells Fargo employees told
merchants they could use the available number of customer service representatives
as the “number of employees,” even if they were employed by a different
company. E.g., Aplt.Appx. 12440:1–12442:10; 12672:20–12686:25; 12727:12–
12728:7; 12733:15–12735:1. That evidence suggests the only material aspect of
the “number of employees” inquiry was whether a company was able to provide
customer service. Again, the proposed defense evidence had nothing to do with
accusing the bank of negligence.22
The court also excluded defendants’ expert witness, Gene Hoffman, who
would have testified that statements in the merchant account applications at issue
would have been immaterial. See next section.
The prejudice from exclusion of evidence of immateriality was aggravated
by the court’s instruction to the jury that it need not find materiality, a wholly

22

The court ruled that evidence of Wells Fargo’s current merchant account
practices were irrelevant to offenses allegedly occurring in 2009-2010. Aplt.Appx.
16845:1-24. However, the government consistently chose to ask witnesses,
including Wells Fargo representatives, about what would be presently important to
financial institutions, or what institutions’ present practices are. E.g., Aplt.Appx.
11616-11669 (Elliott); Aplt.Appx. 12338-12382 (Yitzahki). The government’s
focus on present-day practices entitled defendants to cross-examine under the same
standard.
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gratuitous comment supportive of the government’s theory of the case. The court
did not similarly instruct the jury that it could consider immateriality in assessing
Johnson’s intent. Aplt.Appx. 1868 (jury instruction No. 46).
Instructing a jury as to facts it need not find is unnecessary and places undue
emphasis on those facts (or the absence thereof). It is argument. By picking and
choosing facts that the government need not show – without any corresponding list
of facts the defendant need not show, or that the jury may consider even if not
required – the instruction is entirely one-sided, placing undue emphasis on the
government’s theory of the case, and essentially instructing the jury away from the
defense theory.
IV.

THE COURT
EXPERT.

ERRONEOUSLY

EXCLUDED

DEFENDANTS’

Standard of review
Generally, exclusion of an expert is reviewed for abuse of discretion. In a
criminal case, however, the Rules of Evidence have a “liberal thrust,” Daubert v.
Merrell Dow Pharms., 509 U.S. 579, 588 (1993) (quotation marks and citations
omitted). There is a “strong and undeniable preference for admitting any evidence
having some potential for assisting the trier of fact.” United States v. Velasquez,
64 F.3d 844, 849 (3d Cir. 1995). Thus, “rejection of expert testimony has been the
exception rather than the rule.” Ruff v. Ensign-Bickford Indus., Inc., 171 F. Supp.
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2d 1226, 1232 (D. Utah 2001), citing F.R.E. 702 advisory committee notes
(December 1, 2001).
Argument
Defendants filed a joint Notice of Defense Expert Witness for Gene
Hoffman, Jr.. (Aplt.Appx. 545-52). Six weeks into trial, the court allowed the
government to file an untimely motion in limine to limit Hoffman’s testimony,
scheduled for the next day. (Aplt.Appx. 1729-34.)
On direct examination, Hoffman testified about his qualifications, including
his experience and knowledge of the merchant account industry.

Aplt.Appx.

17494:21-25, 17495:1-15, 17497:1-3, 17498:18-25, 17499:1-6, 17501:13-16.
Hoffman would have testified from the perspective of someone seeking to open a
merchant account: He had been a merchant since 1996, and had made merchant
account applications seven or eight times. In 2003, he had cofounded a merchant
service provider, and had “assist[ed] merchants with choosing and completing
merchant applications” “once or twice a quarter” since then.

Id., 17486:17-

17487:1; 17494:13-24.
Hoffman was familiar with industry standards for applying for a merchant
account, and he had become familiar with those standards through his experience
of working with his clients to acquire merchant accounts. Aplt.Appx. 17494:2517495:15.

Hoffman said he was familiar with the underwriting of merchant
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accounts and the communications involved in getting merchant accounts approved.
Id., 17529:1-17530:12.
Hoffman testified that he had significant experience with “ISOs,” “acquiring
[merchant account] banks”, “chargebacks,” “Visa rules”, “merchant processing
agreements,” standards that would “govern the interaction between the card
association and acquiring bank,” “interactions between the banks and their thirdparty processors”, the “relationship,” “standards that would govern the relationship
between the acquiring bank and the ISO,” and “the standards that would govern the
relationship between a merchant and its either ISO or acquiring bank”. Aplt.Appx.
17496:17-25, 17497:16-17498:2; 17498:3-17, 17498:18-17499:9, 17499:2017500:11, 17501:6-16, 17501:21-17502:8, 17502:12-23, 17503:3-20, 17504:217505:1, 17505:11-17506:23, 17507:3-13, 17507:19-17508:19.
Hoffman’s opinions would have included that “the disclosures made in the
account applications at issue in this case were consistent with industry standards at
the time, and that there was no deceit by Defendants in setting up and operating
any of the alleged merchant accounts at issue in this case, and there was sufficient
disclosure of all of the information that would have been material to the entities
receiving the account applications.” Aplt.Appx. 546-547.
Hoffman would have testified that there is no standard for the “number of
employees” question in a merchant account application, and that “it has never been
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a material term to an ISO or an acquiring bank in that respect.” Aplt.Appx.
17553:14-21.

Hoffman would have testified as to IWorks’ relationship with

CardFlex, and that IWorks was reasonable in relying on direction from CardFlex in
filling out applications. Id., 17551:25-17552:1. Hoffman would have testified that
it would not have been obvious to a merchant that statements on the merchant
account applications would have been submitted to a bank, which was relevant to
defendants’ intent and contradicted the opinions of the government’s expert, Mr.
Musante. Id., 17555:18-17556:3; 17557:22-17558:2.23
While the government sought in its written motion only to limit Hoffman’s
testimony, the trial excluded Hoffman as an expert entirely. Aplt.Appx. 17543:2017547:1. Barring Hoffman entirely as an expert violated Johnson’s right to due
process, and to confront the evidence against him.

23

Hoffman’s background,

The government’s expert Musante opined that acquiring banks expect full
transparency in the merchant application process, and that this transparency allows
Visa, MasterCard, and the acquiring banks to “understand[ ] who the applicants are
in order to understand who they’re paying and to properly monitor those entities
and individuals.” Aplt.Appx. 15881:4-18; 15884:9-16; 15898:20-15899:2;
15903:7-15; 15923:11-19. He testified that, “because the accurate information
wasn’t on the application [the bank] could not make a fully informed decision,”
and that if the proper information had been furnished in those applications he does
not “think the accounts would have been approved.” Id., 15904:14-19; 15929:2415930:2; 15977:14-15979:3. He further opined that “it wasn’t hidden that there
was a bank involved,” that Wells Fargo was the “bank behind it,” and that IWorks
knew about Wells Fargo’s involvement. Id., 15925:1-20. Finally, Musante opined
that the defendants’ conduct evidenced a clear pattern of deception. Id., 15936:1415937:16). He testified at length regarding events depicted in trial exhibit 938, a
timeline covering January 2009 through April 14, 2010. Id., 15948:7-15969:18.
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knowledge, skill, experience, and training in the merchant processing industry
qualified him as an expert. His perspective from the merchant’s side of the process
(rather than a bank’s) made him uniquely qualified to assist the defendants in
presenting their theory of the case.
The court concluded that Hoffman’s involvement with merchant account
applications was “infrequent[]” – “it was not the core of his business.” Aplt.Appx.
17543:20-25; 17544:1-6. The court acknowledged that Hoffman had experience
and familiarity with the relationship of acquiring banks, ISOs, third party
processors, and merchants. The court acknowledged that Hoffman did “assist and
refer merchants,” but said there was no evidence he negotiated those relationships,
and his knowledge of these relationships was “relatively intermittent.” Aplt.Appx.
17545:25, 17546:1-3, 17544:12-18; 17545:25, 17546:1-4.
Excluding the defendants’ expert entirely prevented them from presenting
their theory, including that the statements on the merchant account applications
were immaterial and consistent with industry standards, and their lack of
knowledge that any of the challenged statements would be transmitted to a bank.
Especially when combined with the court’s other errors, this deprived Johnson of a
fair trial.
V.

JOHNSON WAS DEPRIVED OF A FAIR TRIAL AND DUE
PROCESS THROUGH THE INDIVIDUAL OR COLLECTIVE
EFFECT OF OTHER ERRONEOUS TRIAL RULINGS.
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The court denied the fundamental right of confrontation by ruling
that evidence could not be introduced to counter government
testimony even when the government had opened the door.
Standard of review

Generally, for evidentiary issues, the Tenth Circuit applies an abuse of
discretion standard if there was an objection to the evidence. United States v.
Smalls, 752 F.3d 1227, 1236 (10th Cir. 2014). However, evidentiary issues that
implicate the confrontation clause are reviewed de novo and then examined to
determine whether the government “has proven the error was harmless beyond a
reasonable doubt.” United States v. Beltran-Garcia, 338 Fed. Appx. 765, 773
(10th Cir. 2009).
Argument
The government repeatedly elicited evidence the trial court later agreed was
in violation of its orders.

For example, the government repeatedly elicited

evidence that fees (assessments, civil fines, penalties) were “assessed to the
merchant acquiring bank.” On one occasion, the government consumed more than
35 pages of transcript going through, month by month, fine after fine, that had
allegedly been assessed against acquiring banks, eliciting each monthly fine, then
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reinforcing the point by having the witness total the amount of fines allegedly
assessed.24
The door having been opened wide by the government, defendants sought to
cross-examine with a logical follow up question: Who actually paid those fines?
The court said no – defendants were not permitted to counter the government’s
evidence because the entire subject matter was prohibited by the court’s orders.25
Having been permitted to solicit testimony about fines while successfully
preventing cross-examination, the government then argued (falsely) in closing that
the bank had “paid $3 million in fines.” Aplt.Appx. 17842:13-14.
In another example, the government repeatedly commented, or elicited
testimony stating or implying, that IWorks’ chargebacks were “excessive,”
“extreme,” or fraudulent. See p. 26 n.12, supra. Defendants sought to crossexamine witnesses as to why these chargebacks were excessive, and to elicit that
they were not due to fraud. The defendants argued that the government had

24

Aplt.Appx. 11687:21 – 11693:5 (Elliott). See also id., 11695:13 – 11696:14
(Elliott); 12003:3 – 12013:9 (Paolucci); 12016:4 – 12024:4 (Paolucci); 12025:17 –
12034:3 (Paolucci); 12283:20 – 12284:6 (Basso-Myers); Aplt.Appx. 11661:6-12;
11682:17-24; 11682:5 –11684:12; 11700:8-16; 11701:15-18; 11713:18–11714:6;
11989:21-11990:15.
25

See, e.g., Aplt.Appx. 12098:11–12101:12; 12144:24–12145:6; 12172:20–
12174:18; 12306:7-23; 12308:12-25; 12324:1-4; 12420:8-18.
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opened the door, Aplt.Appx.11733:20 – 11739:19, but the court again said no.
Aplt.Appx. 11883:9-13; 11903:2-6; and 11775:16-19; 11787:23 – 11788:2.
The court acknowledged that the government had affirmatively elicited
evidence that was facially barred by its prior orders. Indeed, the court said it was
“stunned” that defendants had not objected to the government’s questions. The
court said it had been powerless to restrict the government’s questioning unless the
defendants objected. Aplt.Appx. 12310:1–12311:17; 13398:17-13400:11.26
The court ruled that defendants could not rely on the prosecution opening
the door unless defendants had objected to the door-opening evidence.

The

defendants pointed out that not only was this an incorrect statement of the law, but
it would prejudicially require them to object in front of the jury instead of electing
to offer responsive evidence, as normally permitted when an opponent chooses to
open a door. See Aplt.Appx. 12470:20–12474:13; 13397:4–13399:13; 13403:5-19.
The trial court was plainly wrong on the law. First, it is improper for a
prosecutor to knowingly elicit inadmissible evidence from a witness.

ABA

Standards for Criminal Justice § 3-6.6 (d) (4th Ed.); United States v. Kamahele,
748 F.3d 984 1017 (10th Cir. 2014). Questions so patently improper that the judge
is “stunned” obviously meet this standard. The government itself acknowledged
the prejudice from being forced to object to improper questions. See Aplt.Appx.
26

As shown below, the court had no compunctions about restricting questions by
the defendants without requiring an objection from the government.
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12470:20–12471:4 (“We are worried, however, about the continual objections we
are forced to raise of relevance because questions are being asked that Your Honor
ruled on months ago.”)
Second, it is incorrect that lack of objection bars a party from arguing that a
door has been opened. A party waives any objection it might have to responsive
evidence once it opens the door. The New Wigmore: A Treatise on Evidence §
2.4. “[A] witness who has ‘opened the door’ to discussion of a particular matter
cannot bar his opponent from entering that same door for purposes of
impeachment.” Id.
As this Court has stated, a party opens the door to rebuttal evidence when it
tells only “half the story” or creates a false impression. United States v. Tenorio,
809 F.3d 1126, 1131-1132 (10th Cir. 2015); see also Henderson v. George
Washington Univ., 449 F.3d 127, 140-141 (D.C. Cir. 2006). The district court’s
rulings let extensive portions of the government’s evidence go unrebutted,
undermining Johnson’s rights of confrontation and due process.
B.

The court’s actions in the presence of the jury suggested an
outcome or its lack of neutrality.
Standard of review

When an objection is made, this Court employs de novo review to determine
whether a trial court’s improper conduct violated the constitution. If no objection
is made, this court employs plain error review. See United States v. Patterson,
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713 F.3d 1237, 1248 (10th Cir. 2013). “It is the responsibility of the district court
to guarantee that the jury is fair and impartial…. Reversal is required if the
specific circumstances suggest a significant risk of prejudice and if examination or
admonition of jurors fails to negate that inference.” United States v. Pawelski, 651
Fed. Appx. 750, 768 (10th Cir. 2016).
Argument
Johnson’s right to due process and a fair trial was impaired by actions of the
district court that suggested an outcome or conveyed a lack of neutrality to the
jury. Such actions here fall into three categories: The court referenced Johnson’s
right of appeal in front of the jury, repeatedly made sua sponte objections on the
behalf of the government, and evidenced demonstrable hostility toward defendants
or defense counsel.
1.

Comment regarding the right of appeal

It is improper for a judge to comment on evidence or to suggest an outcome
to the jury. The district court did both. In one instance, the court commented that
certain testimony being elicited by the defendants “establish[ed]” an element of the
government’s case. Aplt.Appx. 12815:5-10. More troubling, the court suggested
in the presence of the jury that Johnson would be pursuing an appeal. Aplt.Appx.
14648:21 - 14649:7 (“I have to have a rule. And you want one for appeal, too. So
what's the basis for the objection?”). The government likewise referenced an
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anticipated appeal by the defendants without admonition. Aplt.Appx. 15236:1315.
The court later acknowledged that its reference to appeal was “improvident”
(Aplt.Appx. 15458:25-15460:20).

It was more than that.

Mentioning a

defendant’s anticipated appeal is grossly prejudicial in two ways: It signals that
the court expects a conviction, as only a convicted defendant could appeal. It also
(incorrectly) suggests to jurors that any uncertainty on their part does not matter
because it can be corrected on appeal.
Although the prejudicial effect of such comments is obvious, jurors also
confirmed it.

Following the trial, jurors attested in affidavits that the appeal

reference permeated their deliberations.27
The trial court struck these affidavits under F.R.E. 606(b).28

Johnson

submits, however, that the comments about appeal violated his rights to due

27

For example, Juror No. 6 stated that “when the jury was stuck on an issue,” some
jurors would just say “the defendants could ‘just appeal it’ as a way to resolve
differences in how they viewed the facts and evidence.” Aplt.Appx. 8862 ¶ 12.
Juror No. 9 stated that “during deliberations it became commonplace for the
jurors… to say ‘they can just appeal it,’” which “was used to justify positions those
jurors took [to] try and sway other jurors into cutting short deliberations.” Id.,
8876 ¶ 6. Juror No. 9 added that the Court’s comments made it “seem[] to the jury
that the judge was assuming the defendants would and should be found guilty.” Id.
at ¶ 5.

28

The court also said that the advisory motion filed by Johnson asking the court to
determine admissibility of juror affidavits violated a briefing order for post-trial
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process and an impartial jury under the Fifth and Sixth Amendments, respectively.
Discussions regarding his ability to appeal caused the jury to reach its verdict not
based upon the evidence or law, but rather on the comments.
Johnson recognizes that this Court has previously denied a constitutional
claim as a basis to pierce jury deliberations. However, the Court has indicated that
a constitutional argument is the “most powerful… argument that Rule 606(b) is
unconstitutional” in the context of a “violation of [the] Sixth Amendment right to
an impartial jury.” United States v. Benally, 546 F.3d 1230, 1239 (10th Cir. 2008).
Courts are split on whether constitutional claims of denial of due process
and of an impartial jury overcome F.R.E. 606(b)’s prohibition as to the jury’s
deliberative process, typically presented in the context of racial bias. See, e.g.,
Kittle v. United States, 65 A.3d 1144, 1153 & n.9 (D.C. 2013) (detailing the split).
The Supreme Court recently heard argument in a case that may illuminate this
issue. Pena-Rodriguez v. Colorado, Case No. 15-606, involves the admissibility of
juror affidavits detailing a juror’s bias against Mexicans. While it remains to be
seen how the court will rule, its decision to hear the case suggests that court is open
to constitutional challenges to F.R.E. 606(b).

motions. Aplt.Appx 9023-27, 8844. Counsel had only learned of the affidavits a
few days earlier, however, and they did raise constitutional issues on their face.
Rather than simply file the affidavits and await a motion to strike, Johnson was
asking the court for guidance under Rule 606(b).
57

Appellate Case: 16-4146

Document: 01019748910

Date Filed: 01/12/2017

Page: 66

To assure a fair trial, “[a] trial judge… must refrain from taking any action
calculated to influence the jury or likely to prejudice the defendant.” Bible v.
Schrio, 497 F. Supp. 2d 991, 1029 (D. Ariz. 2007); see also Quercia v. United
States, 289 U.S. 466, 469-70 (1933) (“His privilege of comment in order to give
appropriate assistance to the jury is too important to be left without safeguards
against abuses. The influence of the trial judge on the jury ‘is necessarily and
properly of great weight’ and ‘his lightest word or intimation is received with
deference, and may prove controlling.’”). The district court’s comments in the
presence of jurors regarding Johnson’s right to appeal, and the jury’s ensuing
reliance on those comments, deprived Johnson of due process and a fair trial before
an impartial jury.29
C.

Repeatedly making objections on behalf of the government.

The trial court further conveyed a lack of neutrality by repeatedly making or
improving objections on behalf of the government, including making evidentiary
objections when the government had not made an objection at all, adding

29

Jurors’ testimony is also admissible to show that “extraneous prejudicial
information was improperly brought to the jury’s attention,” or that “an outside
influence was improperly brought to bear on any juror.” F.R.E. 606(b)(2)(A-B).
A judge’s comments to the jury can constitute an improper influence. Rinehart v.
Wedge, 943 F.2d 1158, 1160 (9th Cir. 1991). See also United States v. Greer, 620
F.2d 1383, 1384 (10th Cir. 1980) (citing evidence that jurors discussed a marshal’s
comment about sentencing during deliberations in reversing conviction).
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additional grounds for objections that the government had not preserved in its own
objection, and sustaining objections on grounds the government had not asserted.30
Because the court never made objections on behalf of the defendants –
despite its acknowledgement that the government had asked irrelevant questions
and repeatedly violated a court order – the court conveyed to the jury that it
favored the government.
D.

Demonstration of hostility toward defendants or counsel.

30

E.g., Aplt.Appx. 11834: 7-12 (“There’s no objection. But that question is totally
objectionable.”); 11840:9-13 (making vagueness objection for government that
government had not asserted (preserved)); 12433: 6-12 (making ‘asked and
answered’ objection for government); 12519:2-24 (objecting for government
during bench conference that exhibit is not an email as Mr. Riddle appears about to
ask); 12522:23-12523:3 (government objects solely on relevance grounds but court
excludes due to lack of foundation); 12930:12-17 (interrupting question to state
that it was beyond the scope of redirect when no objection had been made by
government); 13067: 20-24 (makes ‘assumes facts not in evidence’ objection not
made by the government); 13091:21-13092:1 (government objects only as to
speculation but court excludes on foundation); 13116:11-18 (government objects
only as to leading, and after counsel points out that he is entitled to lead on crossexamination, court excludes on relevance); 13122:13-19 (government objects only
as to relevance and beyond the scope, court adds objection for ‘improper
refreshment’); Tr. 13142:11-23 (court excludes evidence as irrelevant without
government objection); 14408:20-23 (government objects only as to
argumentative, court adds ‘asked and answered’ objection); 19613:10-14
(interrupting witness on grounds that no question was pending when government
had not objected); 14632:13-16 (court adds ‘leading’ objection not made by the
government); 14846:5-11 (government objects as beyond the scope; court adds
objection on relevance); 14866:3-19 (government objects to admission of exhibit
on grounds of relevance, hearsay, and beyond the scope; court adds that document
is not dated/signed).
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It is improper for a trial court to demonstrate hostility toward defendants or
defense counsel.31 Examples of personal comments or expressions of hostility
toward co-defendant Leavitt’s counsel began day 2 of the trial, when the court took
the extraordinarily prejudicial step of summoning court security to stand by
Leavitt’s counsel – in front of the jury – when counsel sought to argue an
evidentiary issue. (11826:4-24.) On another occasion, also in front of the jury, the
court again ordered court security officers to stand next to counsel while he asked
questions. At the conclusion of counsel’s questioning, the court brought further
attention to the security personnel, ordering them to sit in front of the bar (which
would be near defense counsel) after counsel sat down. (Tr. 16555:18-20).)
Also beginning as early as day 2, the court belittled Leavitt’s counsel. E.g.,
Aplt.Appx. 11834:7-19 (“There's no objection. But that question is totally
objectionable.”); Id., 11879:5-13 (“That’s the most absurd question today”)).32

31

All defendants are prejudiced by the demonstration of bias or hostility toward the
counsel of one defendant. United States v. Onyeabor, 2016 U.S. App. LEXIS
7641, *444-445 (9th Cir., April 27, 2016). That would be especially true when
there is only one defense attorney at trial, and all other defendants are pro se.
32

As counsel stated after this rebuke, he was attempting to explore with the
government’s expert what types of contracts that he would normally have expected
to see in the relationship at issue that he did not see in this case. (Aplt.Appx.
11878:14-18 (“I’m just going [to] cover with him what agreements he would
expect to in the relationship that he hasn’t seen.”) That does not seem absurd.
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Similar disparagement continued throughout the trial. See, e.g., Aplt.Appx.
12180:1-2 (“Mr. Mumford, don't instruct the jury.

That's my job.”33); id.

12910:15-24 (Court: “Mr. Mumford, do we need a break?” Counsel: “No, I don’t
need a break.” Court: “Okay. Then ask your next question.”); Id., 13089:14-24
(“Ask the witness questions. Don't testify.”); id., 13091:20 – 13092:5 (Court:
“There’s no foundation she has any idea about this.” Counsel: “That’s why I was
asking her if she does have any idea about it.” Court: “Okay. We're done. Move
on to your next question.”); id., 13120:1-13 (“Ask a question that refreshes her
recollection. And don’t talk over me.”); id., 13128:14-23 (Counsel: “Well, I was
going to refresh her recollection with the MOI’s, yeah.” Court: “It’s obviously
failing. So, should we do something efficient?”).
The court’s irritation with defendants (never the government) extended to
Johnson. E.g., Aplt.Appx. 13142:11-23 (“The court: What exhibit number is it,
Mr. Johnson? Johnson: It's not an exhibit. The court: Then take it back. And to be
clear for the record, this is hardly relevant, and it hasn't apparently been disclosed,
and it's not marked. Your next question. It’s not hardly relevant. It’s not relevant. I

33

This rebuke interrupted a question that began, “And if there – so the jury should
– if they want to find out–” The Court did not similarly admonish the government
when it phrased questions similarly, for example, asking a witness to “explain to
the jury” until after the inconsistent treatment was pointed out by Leavitt’s counsel.
Aplt.Appx. 12633:16–12634:10.
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correct myself. It’s not remotely relevant. Your next question.”). The court later
appeared to acknowledge that it was visibly angry with defendants:
MR. RIDDLE: Can I ask you a question, Your Honor? I don't want to agitate
you.
THE COURT: No. It’s a mistake that I’m agitated, or maybe it’s not. But I
shouldn't be. I shouldn't – that shouldn't be what your perception is, so I'm
failing if it is. I struggle to understand where you're going, so I let you have
some latitude and then we go off into side streets, and pretty soon we're in a
neighborhood that has no relevance to the case, clearly, so that's why I stop
after some pursuit sometimes. Ask questions. I'll see if there's an objection
and then I'll rule. And I will try better not to convey the impression that I'm
agitated.
(Aplt.Appx. 13151:13-25.)
While the following exchange was not in front of the jury, it reflects the
defendants’ concern that the court was exhibiting hostility toward the defense:
JOHNSON: [I] don't bring up issues that I don't think the Court doesn't
permit just out of respect. And I try to avoid you being upset and belittling
me especially in front of the jury, and that's the reason that I don't. I see how
it is with Mr. Mumford, and I'm trying to avoid those situations.
THE COURT: It doesn't seem to bother him.
***
MR. RIDDLE: [I] was just going to say, I appreciate today that you
definitely seemed less agitated, and I appreciate that.
THE COURT: I appreciate the therapeutic observations.
MR. RIDDLE: I will say, you know, I've seen the government make a lot of
objections, and I've seen Mr. Mumford make objections. And I've seen -there definitely has seemed to be a very intense frustration with this side.
And I say that because I stand -- I let Mr. Mumford -- I respect him, and I
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don't know the law. And I did make the decision to go pro se. But I will say,
Your Honor, it's very intimidating when I see that aggravation of you against
Mr. Mumford. And it has been noticeable…. It's been uncomfortable, and I
don't mean to say that disrespecting. I don't, Your Honor. I know there's a
joke about Mr. Mumford not getting it, but his liberty is not at stake like
ours is.
(Aplt.Appx. 13393:8-22 and 13395:8-25.)
In their totality, the court’s actions impaired defendants’ ability to have a fair
trial.
E.

The trial court violated Johnson’s due process rights by denying
an evidentiary hearing on critical matters.
Standard of review

This Court ordinarily reviews a district court's denial of an evidentiary
hearing for abuse of discretion, Wilson v. Sirmons, 536 F.3d 1064, 1079 (10th Cir.
2008), and if an error is found, the Court applies a harmless error
analysis.
2006).

Wyoming

v.

Livingston,

443

F.3d

1211,

1225,

(10th

Cir.

However, when “a party comes forward with “clear, strong, substantial

and incontrovertible evidence… that a non-speculative impropriety has occurred”
that affects a defendant’s right to a fair and impartial trial, there is a presumption of
prejudice, and a district court must hold an evidentiary hearing. See United States
v. Ianniello, 866 F.2d 540, 543 (2d Cir. 1989), citing Remmer v. United
States, 347 U.S. 227, 228 (1954) (holding that judge’s comments to jury
implicated the defendant’s rights to a fair trial and therefore defendant was entitled
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to an evidentiary hearing to determine what occurred and whether any prejudice
resulted); Church v. Sullivan, 942 F.2d 1501, 1510 (10th Cir. 1991) (noting that
evidentiary hearing is required to determine whether an attorney’s conflict of
interest adversely affected representation and thereby affected the defendant’s right
to a fair trial); United States v. Armendariz, 922 F.2d 602, 606 (10th Cir. 1990)
(district court’s conduct in questioning the jury implicated the fundamental fairness
of trial and evidentiary hearing required).
Argument
The trial court repeatedly denied Johnson evidentiary hearings, even on
matters for which such hearings are the norm. For example, the court denied
evidentiary hearings to address:
●

the conflict-of-interest issues involving his court-appointed

●

Johnson’s request for a Kastigar hearing to determine who on

counsel.

the prosecutor’s team had accessed privileged emails.
●

Johnson’s motion for a new trial (Aplt.Appx. 9028-30.)
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Sentencing.34 The court’s error in overlooking a set of exhibits

●

would have been avoided if an evidentiary hearing had been held. (See “loss”
argument below.)
Considering the severity of the charges and the importance of the issues
raised, the lack of evidentiary hearings deprived Johnson of a fair trial and due
process.
VI.

THE TRIAL COURT ERRED IN SENTENCING.
Standard of review
“When evaluating sentence enhancements under the Sentencing Guidelines,

we review the district court's factual findings for clear error and questions of law
de novo.” United States v. Mozee, 405 F.3d 1082, 1088 (10th Cir. 2005).
Argument
A.

“Loss” (2B1.1(a)(1))

The trial court’s loss calculation increased Johnson’s Base Offense Level by
16. The court reached this figure by making assumptions:
●

The court assumed it should consider 281 IWorks merchant

applications, 14 “Diamond J” merchant accounts, and 69 “Xcel Processing” and
“Funding Search Success” merchant accounts. As stated above, except for 8 of the

34

By then, the trial court was publicly analogizing Johnson to “sewage” and
“Vladimir Putin,” reinforcing concerns about its objectivity. (Aplt.Appx. 18056:510; 18057:20-18058:1.)
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IWorks accounts, Johnson was not charged with, or was acquitted of, anything
relating to these accounts.
●

The total number of credit card chargebacks associated with the

364 accounts considered by the court was 66,991. Aplt.Appx. 9906. Johnson does
not challenge this math. (Only 4,384 chargebacks were associated with the eight
accounts on which Johnson was convicted.)
●

The court assumed that every single chargeback was by a

different individual for a different credit card.
●

The court assumed that every single person who charged back

an expense also canceled his or her credit card.
●

The court found that canceling a credit card costs the bank that

issued the card (“issuing bank” or “issuer”) $25. For purposes of this appeal,
Johnson does not challenge that figure.
●

The court multiplied 66,991 total chargebacks by $25, reaching

a preliminary figure of $1,674,775. (The figure for the eight counts of conviction
would be $109,600 (4,384 chargebacks multiplied by $25).)
●

The court then subtracted $5,909.00, which it thought was the

amount of money issuing banks had recouped through fees assessed against
IWorks.

66

Appellate Case: 16-4146

●

Document: 01019748910

Date Filed: 01/12/2017

Page: 75

After this subtraction, the court’s final loss figure was

$1,668,866. See Aplt.Appx. 9906.
As discussed below, several of these factual assumptions are unsupported by
evidence.

In some cases, to arrive at the assumptions, the court overlooked

uncontroverted evidence from the government’s own witnesses (as well as
common sense). First, however, a threshold issue of waiver must be addressed.
1.

The government waived any entitlement to argue actual loss
by banks when it affirmatively represented in the
Lafler/Frye hearing that it did not claim any such loss for
purposes of sentencing.

The court held a Lafler/Frye hearing, the stated purpose of which was to
ensure that Johnson made a fully informed decision regarding whether to accept a
plea offer or go to trial. At the court’s request, the government informed Johnson
of its position regarding loss, the single most impactful aspect of Johnson’s
sentencing.

The government advised Johnson that it would be arguing only

intended loss toward banks, not actual loss:
As I said, that amount is disputed because there is some case law about,
well, there is an argument first about whether or not there is loss. There is
no loss to the bank here, we concede that. But the way I read the case law is
that we don't have to prove loss, we can prove intended loss.
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Aplt.Appx. 10392:4-9 (emphasis added). This was an unequivocal statement, upon
which Johnson was entitled to rely in making the important decision of whether to
accept a plea. (Indeed, that is the entire purpose of a Lafler/Frye hearing.)35
The district court ruled that no waiver had occurred, but its ruling did not
even mention this Lafler/Frye statement. Aplt.Appx. 9897-98.36 At best, allowing
the government to renege tainted the process, because Johnson rejected a plea
under false pretenses. At worst, it is punitive, punishing Johnson for exercising his
constitutional right to trial by jury. Either way, it violates due process. See, e.g.,
Steagald v. United States, 451 U.S. 204, 209 (1981) (government may forfeit right
to raise factual assertions when it previously made contrary assertions); United
States v. Latimore, 2014 U.S. Dist. LEXIS 91777, *20 n.17 (N.D. Ga. May 29,
2014) (unpublished opinion) (precluding the government from making a factual
assertion in opposition to a suppression motion because it contradicted a previous
assertion); United States v. Kutz, No. CR-10-0217-F, 2016 U.S.Dist. LEXIS
35

It was a critical representation because Johnson knew that intended loss would be

very difficult to prove. Among other things, he had provided personal guarantees
to ensure that no bank incurred a loss. Aplt.Appx. 16392:1-2, 18-25; 16466:8-11.
36

The district court did indicate that two previous statements did not constitute
waivers. Aplt.Appx. 9897-98 (“[AUSA]: I haven't thought about it but I don't see
anywhere where we would discuss marketing loss even at sentencing. Umm, I
think our theory, it is pretty clear, it is the bank didn’t lose anything in this and
we're talking about intended loss…”, and “[T]he United States never argued that
the fees and assessments were incurred as losses to the bank. Indeed, the evidence
in the case was, when a witness knew at all, that the fees were passed down to the
merchant and that iWorks paid them.”).
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176894, at *5 (W.D. Okla. May 5, 2016) (on a defendant’s motion to set aside or
correct a sentence, estopping the Government from pursuing a legal theory that the
Government previously and expressly had disclaimed). .
2.

The court’s loss
insupportable.

assumptions

are

unsupported

and

Because of the critical effect of “loss” on sentencing of white collar
defendants, it is constitutionally imperative that courts hold the government to its
burden of proof. There must be actual evidence of loss, not mere assumptions or
inferences. United States v. Kieffer, 681 F.3d 1143, 1169 (10th Cir. 2012) (“The
likelihood that certain facts bearing upon Defendant's offense level exist, no matter
how probable, does not relieve the Government of its burden, after proper
objection, to establish their actuality”) (emphasis added)); United States v.
Snowden, 806 F.3d 1030, 1033 (10th Cir. 2015) (“[T]he guideline requires proof of
loss, and the guideline commentary does not depart from that approach…. [T]he
evidence before the district court was that Onyx did not suffer any business loss
from Defendant's acts…. ‘Loss’ is the key, and the development cost was not
adequately tied to any loss actually suffered by Onyx.”); United States v. Djuan
Jahmar Orr, 567 F.3d 610, 615 (10th Cir. 2009).
The trial court’s loss calculation utterly fails this standard. Following the
same sequence as the court, Johnson begins first with a challenge to the use of
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uncharged/acquitted conduct, followed by a discussion of the (lack of) factual
underpinning for the court’s assumptions.
B.

The consideration of uncharged or acquitted conduct is a
violation of Johnson’s Fifth and Sixth Amendment rights.

The district court ruled that “relevant conduct,” including conduct for which
Johnson was never charged or was acquitted, was appropriate to consider in
determining Johnson’s sentence. Accordingly, it considered all merchant accounts
used by IWorks (not just those associated with the eight counts of conviction), and
all the chargebacks related to all those accounts, in determining loss under U.S.S.G
§ 2B1.1(b)(1). Aplt.Appx 9901-03.
This was error.

Notably, the Presentence Report did not suggest that

Johnson be sentenced on acquitted or uncharged conduct. The government did not
prove the acquitted or uncharged conduct relevant to sentencing Johnson on the
offenses of conviction. The offenses of conviction involved the submission of
certain pieces of information on certain merchant account applications.

It

undermines the jury’s role to assume that the submission of every single merchant
account application was improper – indeed, the jury specifically rejected that
argument.
Use of acquitted and/or uncharged conduct raises serious constitutional
issues. In successfully urging consideration of such conduct, the government
relied on the U.S. Supreme Court’s decisions in Witte v. United States, 515 U.S.
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389 (1995) and United States v. Watts, 519 U.S. 148 (1997) (per curiam), and their
Tenth Circuit progeny.
Johnson recognizes that, within the scope of its holding, Watts remains
binding law until overturned. However, Watts did not foreclose issues raised by
Johnson here. Further, it does not appear that Watts remains viable in light of more
recent Supreme Court case law and significant criticism by federal judges,
including multiple Supreme Court justices themselves.
If the use of acquitted or uncharged conduct produces a sentence that would
be unreasonable in light of the actual offenses of conviction, such outcome violates
the Sixth and Fifth Amendments.37

Additionally, under the Fifth and Sixth

37

Supreme Court precedent has not foreclosed as-applied constitutional challenges
to sentences based on acquitted or uncharged conduct. As Justice Scalia noted in
Gall v. United States, 552 U.S. 38, 60, 128 S.Ct. 586 (2007) (Scalia, J.,
concurring), “The door therefore remains open for a defendant to demonstrate that
his sentence, whether inside or outside the advisory Guidelines range, would not
have been upheld but for the existence of a fact found by the sentencing judge and
not by the jury.” See also Rita v. United States, 551 U.S. 338, 372, 127 S.Ct. 2456
(2007) (Scalia, J., concurring); id. at 366, 127 S.Ct. at 2473 (Stevens, J., joined in
part by Ginsburg, J., concurring) (whether substantively unreasonable penalty is
illegal and must be set aside was not before the court; “Such a hypothetical case
should be decided if and when it arises”); United States v. Bell, 808 F.3d 926, 929,
930 (D.C. Cir. 2015) (Millett, J., concurring in denial of rehearing en banc) (“[M]y
reading of more recent Sixth Amendment precedent from the Supreme Court casts
substantial doubt on the continuing vitality of that [Watts] rule, at least when
acquitted conduct causes a dramatic and otherwise substantively unreasonable
increase in a sentence…. For multiple reasons, the time is ripe for the Supreme
Court to resolve the contradictions in Sixth Amendment and sentencing precedent,
and to do so in a manner that ensures that a jury’s judgment of acquittal will
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Amendments, “any fact necessary to prevent a sentence from being substantively
unreasonable – thereby exposing a defendant to the longer sentence – is an element
that must be either admitted by the defendant or found by the jury.” Jones v.
United States, -- U.S. --, 135 S.Ct. 8, 8 (2014) Scalia, J., dissenting from denial of
certiorari, joined by Justices Thomas and Ginsberg). That analysis should extend
to the use of acquitted or uncharged conduct. Id.; see also Bell, 808 F.3d at 929,
930 (Millett, J.) (agreeing with viewpoint of Justices Scalia, Thomas, and Ginsburg
“that the circuit case law’s incursion on the Sixth Amendment has gone on long
enough…. Allowing a judge to dramatically increase a defendant’s sentence based
on jury-acquitted conduct is at war with the fundamental purpose of the Sixth
Amendment’s jury-trial guarantee…. ”).38

safeguard liberty as certainly as a jury’s judgment of conviction permits its
deprivation.”).
38

A distinction also exists between uncharged conduct and acquitted conduct.
With acquitted conduct, a jury has heard the government’s evidence and argument,
and has expressly rejected it. See, e.g., Watts, 519 U.S. at 170 (Kennedy, J.,
dissenting (“We have not decided a case on this precise issue, for it involves not
just prior criminal history but conduct underlying a charge for which the defendant
was acquitted. At several points the per curiam opinion shows hesitation in
confronting the distinction between uncharged conduct and conduct related to a
charge for which the defendant was acquitted. The distinction ought to be
confronted by a reasoned course of argument, not by shrugging it off. At the least
it ought to be said that to increase a sentence based on conduct underlying a charge
for which the defendant was acquitted does raise concerns about undercutting the
verdict of acquittal, concerns noted by Justice Stevens and the other federal judges
to whom he refers in his dissent”; stating that the case should have been decided on
full briefing and argument)).
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Inflating Johnson’s loss figure by 15 times through conduct of which he has
never been convicted or charged undermines confidence in the American legal
system. As one judge wrote, “I wonder what the man on the street might say about
this practice of allowing a prosecutor and judge to say that a jury verdict of ‘not
guilty’ for practical purposes may not mean a thing.” United States v. Canania,
532 F.3d 764, 776, 778 (8th Cir. 2008) (Bright, J., concurring).
Other jurists have expressed similar concerns. See, e.g., Bell, 808 F.3d at
929-930 (concurring in denial of en banc review because “[g]oing en banc would
only delay affording the Supreme Court another opportunity to take up this
important, frequently recurring, and troubling contradiction in sentencing law.”));
United States v. White, 551 F.3d 381, 387 (6th Cir. 2008) (en banc) (Merritt, J.,
dissenting, joined by Judges Martin, Daughtrey, Moore, Cole, and Clay) (“[T]he
use of acquitted conduct to punish is wrong as a matter of statutory and
constitutional interpretation and violates both our common law heritage and
common sense”; noting that majority opinion relies on Watts); United States v.
Medina, 2016 U.S. App. LEXIS 4681, *3, 2016 WL 1018993 (2nd Cir. 2016)
(noting criticism by Supreme Court justices but stating that court is bound by
precedent).
As an additional reason why “relevant” conduct should not have been
considered here, causation was not established.
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alleged relevant conduct increases the amount of loss, the courts apply a ‘causation
requirement’ to the ‘relevant conduct’ standard.” United States v. Johnson, 2014
U.S.Dist. Lexis 186935, *27 (D. Utah March 31, 2014); see also United States v.
Hicks, 217 F.3d 1038, 1048 (9th Cir. 2000) (citing United States v. Yeaman, 194
F.3d 442, 457 (3d Cir. 1999) (“Section 1B1.3(a)(3) establishes a causation
requirement when determining actual loss.”); United States v. Fox, 999 F.2d 483,
486 (10th Cir. 1993) (causation is established for purposes of § 1B1.3(a)(3) when
the harm was a “direct result” or “flowed naturally” from the defendant’s criminal
misconduct).
The court’s ruling did not make findings (nor could it) regarding causation.
The court simply assumed that every single merchant account application through
CardFlex must have contained false statements, that those statements were
communicated to the bank (which is expressly known not to have happened with
the bank here), and that loss resulted. Each of these conclusions is unsupported.
C.

The trial court’s assumption that every chargeback resulted in a
replaced card is unsupported and, in fact, contrary to common
sense.

In reaching its figures, the trial court made assumptions that are both
unsupported and contrary to reality. The court first assumed that each chargeback
was by a different customer for a different card. In other words, 1,000 chargebacks
must have been caused by 1,000 customers each using a different credit card.
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The government’s own witness acknowledged that, if one customer charged
back multiple charges, that would be reflected as multiple chargebacks. In other
words, if a customer changed her mind about a subscription and decided to charge
back four months’ worth of payments, that would be four chargebacks, even
though it was all for the same customer and on reduce the same credit card.
Even more problematic, the district court assumed that every single
customer who sought a chargeback also canceled his credit card. That assumption
defies reality. That assumption might make sense in an identity theft case, but
simply disputing a credit card charge is far different. Visa witness Martin Elliott
admitted that he had no personal knowledge of any credit card actually being
reissued. Aplt.Appx. 11804:17-11805:6. Mastercard witness Paul Paulocci did
not offer any such testimony, either. Passim.39
D.

The court’s failure to offset fees received by issuing banks was
error.

Actual loss must be measured by the net, not gross, value of what was taken.
United States v. Snow, 663 F.3d 1156, 1161 (10th Cir. 2010). The sentencing court
must reduce a loss calculation by any “money returned, and the fair market value
of the property returned and the services rendered by the defendants or other

39

In the portion of Paolucci’s testimony cited by the court, Paolucci just assumes
that credit cards were canceled. Aplt.Appx. 11990:4-13.
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persons acting jointly with the defendant, to the victim before the offense was
detected.” U.S.S.G. § 2B1.1, Application Note 3(E)(i).
The district court erroneously assumed that only $5,908.75 was assessed in
fees and fines against the merchant accounts. The court overlooked prosecution
exhibits quite plainly showing otherwise. Without the benefit of an evidentiary
hearing, the trial court mistakenly thought that “fines or fees are not imposed if
chargebacks do not exceed 100 per month or 1% of total sales numbers” (the
threshold for a merchant to be placed in a chargeback monitoring program). But
the court overlooked a second set of government exhibits that showed a total of
$211,472 in “issuer recovery” (payments to issuing banks) from fees assessed by
Mastercard separate from the monitoring program:
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Trial
Exhibit No.
556
558
560

Date

Name

“Issuer Recovery”

2/1/10
5/1/09
11/1/09

$1,648.25
$300.00
$1,601.25

561

11/1/09

562

12/1/09

567
574
576
577
580
582
583
584
586
587
588

11/1/09
11/1/09
5/1/09
5/1/09
9/1/09
11/1/09
11/1/09
8/1/09
6/1/09
8/1/09
6/1/09

Click4MoneyMyWay
DJM CostnSave
eBusiness
First
–
Ask4Grants
eBusiness First – Grant
Endeavor
eBusiness
First
–
Hunt4Grants
GGL – Clickmoneyshop
Cloud Nine
WebsaversClub
Selfhelp
MyShipmyWay
Lifestyles – myadbonus
NBACAI
A new lean u
CostsmashCo
Fedgrantusa
Lifestylefit – Diamond J
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$3,716.75
$2,506.00
$2,062.00
$6,782.75
$13,414.75
$75,548.00
$2,531.50
$1,712.25
$1,350.25
$3,686.50
$1,966.25
$30,201.25
$62,444.75
Total: $211,472.50
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In addition, the court overlooked the “interchange” fees paid by IWorks.
See, e.g., Aplt.Appx. 5442-43, 5450, 5455-56, 5460-61, 5605-06, 5692-94, 579091, 5906, 5908, 5917, 5919, 5985, 5990. According to the government’s own
exhibit (Visa’s rules, Aplt.Appx. 18667, 18879), these interchange fees were paid
from acquiring (merchants’) banks to the “issuers” (issuing banks). Aplt.Appx.
5418-6013. Those payments – for Xcel Processing alone – total $663,617.51.
Those payments must be offset against any alleged loss to issuing banks.
All of the aforementioned fees and fines were paid in addition to those fees
and fines assessed against IWorks’ accounts that were placed in the Visa and
MasterCard chargeback monitoring programs. That monitoring program assessed
an additional $50-$100 fine for each chargeback that occurred while the IWorks’
account remained in the program. Aplt.Appx 11682:17-24, 11701:15-18.
Furthermore, IWorks always held a 10-15% reserve on each merchant
account in order to cover any fees or fines assessed. Aplt.Appx at 13811:7-8,
15250:1-2. IWorks paid millions of dollars in fees, fines, and assessments for the
chargebacks that occurred in relation to the sales of IWorks’ products. Those
millions of dollars flowed to the acquiring bank, issuing bank, and the credit card
companies. No one lost money on the chargebacks except IWorks. Because there
was no loss, the trial court erred in increasing Johnson’s Guideline calculation by
16 levels.
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The final error in the district court’s assessment of loss is that it could not
reasonably find the alleged harm (theoretical reissuance of credit cards) “resulted
from” (was caused by) the conduct of conviction.

The mere submission of

merchant account applications, in itself, is not illegal nor was it found to have been
so by the jury. It was only the inclusion of certain specific statements within eight
specific applications that was at issue.
Proving causation – that loss “resulted from” the offense – would require
proof:

1) of which specific statement(s) (of multiple statements on each

application) were false, 2) that those specific false statements were material, 3) that
the bank was unaware of the falsity of the statements, 4) that the particular false
statement(s) were actually transmitted to the issuing banks; and 5) that they did in
fact influence decisions whether to open the merchant accounts. There was no
such proof, nor even such claims, by the government. Any possible causal chain is
broken.
When the required burden of proof is applied, the amount of actual loss in
this case is zero.
E.

The

court

erred

in

applying

a

“sophisticated

means”

enhancement.
Conduct cannot be considered sophisticated if every instance of the conduct
would subject a defendant to a “sophisticated means” enhancement. U.S.S.G.
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2b1.1(b)(10)(C). See e.g., United States v. Rice, 52 F.3d 843, 849 (10th Cir. 1995)
(defendant’s tax evasion did not constitute sophisticated means, because if
submitting a fraudulent tax return were deemed sophisticated, “then every
fraudulent tax return will fall within that enhancement’s rubric”); United States v.
Moody, 2013 U.S. Dist. LEXIS 109506, *1-4 (D. Colo. August 5, 2013)
(unpublished opinion) (defendant’s conduct did not constitute sophisticated means
because it amounted to nothing more than submitting information to a third party
requesting the issuance of additional payroll checks); and United States v. Webber,
2008 U.S. Dist. LEXIS 103817, *1-2 (D. Kan. Dec. 15, 2008) (unpublished
opinion) (although the defendant’s conduct involved “making false or misleading
representations to a large number of people… it was not especially complex”).
The offenses of conviction in this case are eight separate events of writing
incorrect information on a merchant account application. The court considered
conduct of which Johnson was acquitted (Aplt.Appx. 9885-86) in finding
“sophisticated means,” but the Guidelines direct the court to look at the “offense”
to determine whether the “offense” was sophisticated. § 2B1.1 (b)(10)(C).
The “offense” here was not sophisticated and cannot be made
“sophisticated.” Someone simply lied on an application. The court opined that
Johnson’s entire business plan was complex. He was not convicted of any crime
involving his whole business plan. He was expressly acquitted of conspiracy and
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money laundering. To enhance his sentence for the sophistication of the whole
plan is a denial of due process, and of his right to the benefit of his jury trial and
acquittal. Again, the lower court effectively sentenced him for acquitted conduct.
F.

The court erred in applying the “Gross Receipts Greater Than
One Million” enhancement.

The court assessed a 2-level enhancement for “gross receipts > $1 million.”
U.S.S.G. § 2B1.1(b)(16)(A). That section applies if “(A) the defendant derived
more than $1,000,000 in gross receipts from one or more financial institutions as a
result of the offense, increase by 2 levels…” (Emphasis added.)
Such receipts must derive from a financial institution; in other words, they
must be funds owned by a financial institution, not third parties. U.S. v. Miller,
2010 U.S. Dist. LEXIS 37656, *27-29 (D. Kan. 2010) (unpublished); U.S. v.
Stinson, 734 F.3d 180, 186 (3rd Cir. 2013) (“A financial institution is a source of a
defendant’s gross receipts if it owns the funds. Hence, a financial institution is a
source of the gross receipts when it exercises dominion and control over the funds
and has unrestrained discretion to alienate the funds”) (emphasis added).
The trial court found that a charge on a consumer’s credit card could be
“derived from a financial institution.” The court concluded that, because the funds
are routed through the cardholder’s bank and through the issuing bank, the funds
could be called a loan to the consumer. When consumer payments pass through
the institution, they “derive from” the institution. Aplt.Appx. 9888-90.
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This novel theory changed the Guideline’s focus on “receipts from a
financial institution” to “funds owned by consumers transferred through a financial
institution.” The theory lacks legal or logical support. See Stinson, supra (“A
financial institution is not the source of all funds that have passed through the
institution, as might occur during a simple wire transfer.”); U.S. v. Huggins, 2016
U.S.App. Lexis 22442, *8-9 (2nd Cir. Dec. 19, 2016)

(holding that when a

financial institution “acted as little more than a conduit of funds as opposed to
being the victim who lost funds as a result of the fraud,” the defendant did not
derive gross receipts from a financial institution as a result of the offense).
A financial institution is defined by U.S.S.G. §2B1.1 to cover many entities,
but it does not include individual consumers making purchases on credit cards. In
U.S. v. Miles, 360 F.3d 472, 481 (5th Cir. 2004)Shaw, defendants were charged
with defrauding more than $1 million from Medicare.

That court found the

defendants did derive over $1 million in gross receipts from Medicare, and the
money was transferred through multiple banks before it landed in the defendants’
accounts. Though the funds had been transferred through different banks or wired
through financial institutions, they were not found to have derived from a financial
institution. Funds derived from Medicare do not qualify as being derived from a
financial institution. Logically, funds derived from a consumer’s private credit
card purchase also do not.
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There is a material difference between owing funds versus having a
possessory right to the funds. Shaw, supra, 580 U.S.____, 137 S. Ct. at ___ (bank
had a property or bailee interest sufficient to permit a claim of bank fraud under 18
U.S.C.S. § 1344). The Second Circuit recently concluded that, unlike § 1344,
where mere possession of funds by a bank can suffice, the “gross receipts”
enhancement requires that the receipts be “derived” from a financial institution.
Mere control (possession) is not sufficient. Huggins, supra, *10-11, discussing
Shaw. It was error to apply the gross receipts enhancement to Johnson.
Additionally, to apply the enhancement, the gross receipts in question must
have been received “as a result of the offense”. That is a causation requirement.
There is no evidence that Johnson received more than $1 million from financial
institutions as a result of his actual offenses (the eight false statement counts of
conviction). To attribute any receipts to the false statements, the government
would have to prove that each statement at issue was actually submitted to, and
was material to, the bank. It proved neither. Therefore, receipts were not derived
from Johnson’s offenses.

The government did not prove the offenses (false

statement) caused any banks’ actions. See United States v. Sandlin, 589 F.3d 749,
756-57 (5th Cir. 2009) (“[T]his inquiry focuses on the actions of the bank.
Specifically, we consider whether the bank extended credit because of
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[defendant’s] false statements”). The government had no proof – the court below
made no such finding.
CONCLUSION
For the reasons set forth above, Johnson’s conviction must be reversed, and
Johnson released from custody. Alternatively, Johnson’s case should be remanded
for a new trial. Alternatively, the case should be remanded for re-sentencing.
STATEMENT REGARDING ORAL ARGUMENT
This appeal raises important constitutional issues. Given the extensive
procedural and factual history, oral argument would benefit the Court in its
resolution of the issues.
DATED this 11th day of January, 2017.
CHRISTENSEN & JENSEN, P.C.
/s/ Karra J. Porter
Mary C. Corporon
Karra J. Porter
Attorneys for Jeremy Johnson
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