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1 

PRIOR OR RELATED APPEALS 
 
 There are no prior or related appeals. 
 

STATEMENT OF ISSUES AND STANDARD OF REVIEW 
 

Main Appeal Issue:  Did the district court correctly grant summary 

judgment to South Salt Lake City and Arthur Larsen based upon the finding that 

they did not violate the unnecessary rigor provision of Article I, Section 9 of the 

Utah Constitution, where Officer Larsen intentionally did not fasten Ms. Brown’s 

seatbelt while transporting her from court to jail and was then involved in a low-

speed motor vehicle collision in the court’s parking lot that Ms. Brown claims 

caused her to sustain physical injury?   

Standard of review:  This Court reviews the district court’s grant of 

summary judgment de novo, employing the same legal standard applicable in the 

district court.  See e.g. Meyers v. Eastern Oklahoma County Tech. Center, 776 

F.3d 1201, 1203 (10th Cir. 2015). 

Cross-Appeal Issue:  Alternatively, if this Court reverses the district court’s 

grant of summary judgment to South Salt Lake and Officer Larsen, should the 

judgment in their favor nonetheless be affirmed on the alternate basis that the 

district court abused its discretion by granting relief from a final judgment to Ms. 

Brown pursuant to the excusable neglect element of Rule 60(b) of the Federal 

Rules of Civil Procedure, where Ms. Brown’s counsel abandoned her law practice 
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due to mental health and personal issues, failed to withdraw from the case, failed to 

oppose South Salt Lake and Larsen’s motion for summary judgment, and then 

waited 364 days after the entry of judgment to file a F.R.C.P. 60(b) motion to set 

aside the judgment? 

 Standard of review:  This Court reviews district court orders granting Rule 

60(b) motions for an abuse of discretion.  See e.g. Cashner v. Freedom Stores, Inc., 

98 F. 3d 572 (10th Cir.1996) (reversing district court’s order granting relief under 

Rule 60(b) where district court abused its discretion in finding the existence of 

grounds for relief; “…it is an abuse of discretion to grant relief [under Rule 60(b)] 

where no basis for that relief exists.”).  Additionally, this Court is “free to affirm a 

district court decision on any grounds for which there is a record sufficient to 

permit conclusions of law, even grounds not relied upon by the district court.”  

United States v. Sandoval, 29 F.3d 537, 542 n. 6 (10th Cir. 1994). 

JURISDICTIONAL STATEMENT 

The district court had subject matter jurisdiction under 28 U.S.C. § 1331.  

This Court has appellate jurisdiction pursuant to 28 U.S.C. § 1291.  The district 

court issued its order granting Ms. Brown’s Rule 60(b) motion to set aside the 

judgment via a bench ruling on March 3, 2014.  Addendum Exhibit (“Add.Exh.”) 

C, transcript of March 3, 2014 hearing; Appellees/Cross-Appellants’ Supplemental 

Appendix (“Supp.App.”) 11.  The district court issued its written memorandum 
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decision and order granting South Salt Lake and Larsen’s motion for summary 

judgment on July 21, 2014.  Add. Exh. F, mem. dec. and order. The district court 

entered final judgment on July 22, 2014.  Supp.App. 945.  Ms. Brown filed her 

notice of appeal on August 19, 2014.  Supp.App. 946-947.  South Salt Lake and 

Larsen filed their cross notice of appeal on August 20, 2014.  Supp.App. 949-950.  

This appeal is from a final judgment disposing of all claims. 

STATEMENT OF THE CASE 

Facts Relevant to Main Appeal and District Court’s Grant of Summary Judgment 

As Ms. Brown stated in her opposition to South Salt Lake and Larsen’s 

motion for summary judgment (Supp.App. 652-660) and in her brief on appeal 

(Brief of Appellant at 8-18), the material facts of this case are undisputed.   

Officer Larsen was the court security officer for the South Salt Lake justice 

court on May 8, 2006.  App. 35; Supp.App. 364.  Amanda Brown appeared in the 

South Salt Lake justice court that day in relation to a traffic citation she received in 

South Salt Lake.  App. 36.  When she appeared in court, Ms. Brown had an 

outstanding warrant.  Based upon the warrant, Officer Larsen took Ms. Brown into 

custody.  He handcuffed her and took her to a holding cell until it was time to 

transport her to the Salt Lake County Jail.  Supp.App. 399-400; 364-365.    

South Salt Lake utilized a Dodge Caravan (“Caravan”) as a vehicle to 

transport persons in custody to and from jails in surrounding counties.  The 
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Caravan had a prisoner transport area in the rear of the van.  The Caravan 

contained a metal partition with a window dividing the prisoner area from the 

officer/driver area located in the front of the vehicle.  App.35; Supp.App. 401. 

As Officer Larsen readied Ms. Brown to take her to the Salt Lake County 

Jail pursuant to the outstanding warrant, she was handcuffed behind her back.  

Officer Larsen led Ms. Brown to the prisoner transport vehicle that was parked 

outside the South Salt Lake justice court.  Supp.App. 400.  Officer Larsen loaded 

Ms. Brown into the Caravan and Ms. Brown remained handcuffed behind her back.  

Id.    

The van had several rows of seats in the rear prisoner compartment.  

Supp.App. 400-401.  Ms. Brown was the only prisoner in the Caravan at the time.  

Supp.App. 400.  Ms. Brown chose to sit in the first available seat nearest to the 

partition.  Ms. Brown does not recall Officer Larsen telling her to sit in a particular 

seat.  Supp.App. 400-401.  

According to Ms. Brown, she asked Officer Larsen to buckle her seatbelt.  

Supp.App. 400.   Officer Larsen did not seatbelt Ms. Brown.  Supp.App. 400.  At 

that time, South Salt Lake policy did not require Officer Larsen to seatbelt inmates 

he was transporting to jail from the South Salt Lake justice court.  Supp.App. 379-

381.   
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Officer Larsen testified that a number of factors affect his decision whether 

to seatbelt inmates, including officer safety in relation to proximity to inmates 

(Supp. App. 369), whether the officer’s weapon is secured beyond the potential 

reach of the inmate (Supp. App. 369-370), whether the loading occurs outside in 

the open (such as in the unsecured parking lot of the South Salt Lake justice court) 

or whether it occurs in a secured prison or jail loading area known as a “sally port,” 

whether other officers are present to assist in securing the inmate and situation, and 

the distance and route being traveled (Supp. App. 369-370; 371).   

In Ms. Brown’s case, Officer Larsen did not fasten Ms. Brown’s seatbelt 

based upon the same reasons he does not do so in all transports of inmates from the 

South Salt Lake justice court to the Salt Lake County jail: 1) he was loading the 

prisoner outside in an unsecured parking lot where members of the public and 

defendants appearing in court were passing by; 2) he was the only court security 

officer present at the Caravan and participating in the prisoner loading; 3) he was 

armed and did not want to expose his weapon to the prisoner’s potential reach; 4) 

he was going a short distance to the Salt Lake County jail.  Id. 

Officer Larsen started driving through the parking lot of the South Salt Lake 

justice court.  The justice court parking lot is shared with an adjoining business.  

Larsen was driving through the parking lot heading toward the street when 

Stephanie Warpness started backing her 1997 Chevrolet Blazer out of a parking 
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spot and into the path of the Caravan.  Supp.App. 373-344.  Officer Larsen saw 

Ms. Warpness’s approaching vehicle and braked to avoid a collision.  Officer 

Larsen recalls that his vehicle came to a stop but that Ms. Warpness continued 

backing out and drove her vehicle into Officer Larsen’s vehicle.  Supp.App. 373-

344.   

Ms. Brown estimates that Officer Larsen was driving “anywhere from two to 

five miles an hour” through the parking lot prior to braking in response to seeing 

Ms. Warpness’s vehicle backing out.  Supp.App. 404-405.  Officer Larsen 

similarly estimates that he was traveling about 3 to 5 miles per hour, which he 

characterized as “walking speed,” prior to braking in response to Ms. Warpness’s 

vehicle.  Supp.App. 374.  Likewise, although she could not estimate the vehicles’ 

respective speeds, the other driver Ms. Warpness stated that the collision was so 

minor that she thought there was no need to contact authorities.  Supp.App. 438; 

374.  

As Ms. Brown was sitting in the rear of the Caravan, Ms. Brown did not see 

Ms. Warpness’s vehicle prior to the impact.  Supp.App. 403-404.   Ms. Brown 

does not recall hearing the Caravan’s brakes squealing prior to impact.  Supp.App. 

404.  Similarly, Ms. Warpness had a passenger in her vehicle at the time of the 

impact who did not feel or otherwise notice the impact.  Supp.App. 439.  
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Ms. Brown alleges that the momentum from the braking or the collision 

propelled her body into the partition that divided the prisoner area from the driver 

area.  App.Appx. 37.  In total, Ms. Brown estimates that she was in the prisoner 

transport van for less than a minute before the accident occurred.  Supp.App. 402.   

After the accident, Officer Larsen immediately notified South Salt Lake of 

the occurrence over his radio.  Ms. Brown then reported to Officer Larsen that she 

was injured and Officer Larsen immediately summoned medical assistance.  

Supp.App. 406; 374-375.   

Officer Alexander Garcia of the Utah Highway Patrol reported to the scene 

and investigated the accident.  Supp.App. 442-442.  Officer Garcia investigated 

numerous traffic accidents on a daily basis.  Supp.App. 442; 446-447.  Officer 

Garcia received ongoing training in accident investigation due to his work as a law 

enforcement officer for the Utah Department of Public Safety.  He completed 

basic, intermediate and advanced accident investigation training.  Supp.App. 442. 

Officer Garcia prepared a DI-9 State of Utah Investigating Officer’s Report 

of Traffic Crash regarding his investigation.  Supp.App. 451-452; 442; 444; 446.  

Officer Garcia looked for skid marks from the Caravan but he could not locate any 

skid marks.  Supp.App. 445.  Officer Garcia also looked for damage to the 

vehicles.  He did not observe any denting or other damage to the vehicles and saw 

only slight paint transfer from one vehicle to the other.  Supp.App. 447.  Similarly, 
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Ms. Warpness looked for damage to her vehicle and she could not locate any 

visible damage.  Supp.App. 440.  

During his investigation, Officer Garcia collected information to estimate 

the vehicles’ respective speeds.  He estimated the speeds based upon his training, 

experience and the available evidence including the oral statements made by 

Officer Larsen and Ms. Warpness while on scene.  Supp.App. 445-446.  Officer 

Garcia estimated that Officer Larsen’s vehicle was traveling five miles an hour 

prior to impact and zero miles per hour at the time of impact.  Supp.App. 446; 451-

452.  Supp.App. 451.  Officer Garcia estimated that Ms. Warpness’s vehicle was 

traveling one mile per hour at the time of impact.  Id.  Officer Garcia believes that 

the slow speeds he estimated are consistent with the absence of skid marks from 

the collision and the lack of visible damage to the vehicles.  Supp.App. 446.   

Officer Garcia did not ticket Officer Larsen or Ms. Warpness for the 

accident.  Because of “the minimal amount of damage and…the means of the 

accident, [he] didn’t feel a citation was necessary.”  Supp.App. 448. 

Facts Relevant to District Court’s Grant of Ms. Brown’s Rule 60(b) Motion 

South Salt Lake and Officer Larsen filed a motion for summary judgment on 

June 21, 2012.  Supp.App. 305-465. The motion argued that judgment as a matter 

of law was warranted in South Salt Lake and Larsen’s favor because the 

undisputed facts of this case do not establish a violation of either the Utah or 
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federal constitutions.  Id.  After Ms. Brown failed to respond to the motion within 

the timeframe specified by rule, South Salt Lake and Larsen filed a request to 

submit their motion for decision on July 26, 2012.  Supp.App. 465-466. 

On August 21, 2012, more than eight weeks after South Salt Lake and 

Larsen filed their motion, and nearly four weeks after they filed their request to 

submit, the district court issued its order granting South Salt Lake and Larsen’s 

motion for summary judgment.  Supp.App. 467-468.  Ms. Brown’s attorney 

learned of the district court’s entry of summary judgment in favor of South Salt 

Lake and Larsen contemporaneously with the issuance of the order in August of 

2012.  Supp.App. 457.  Ms. Brown herself also learned of the entry of judgment in 

August of 2012 when she personally applied for a PACER account and looked up 

the docket in this case.  Supp.App. 554; 564.   

A new attorney filed an entry of appearance as counsel for Ms. Brown on 

August 31, 2012.  Supp. App. 469-470.  Ms. Brown, through her new attorney, 

filed a motion for extension of time to respond to the motion for summary 

judgment.  App. 472-474.  South Salt Lake and Larsen opposed that motion.  Supp. 

App. 475-477.  Ms. Brown never filed a reply and the district court denied the 

motion for extension on October 22, 2012.  Supp. App. 480-481.    

Even though Ms. Brown’s counsel and Ms. Brown herself learned of the 

entry of summary judgment in August of 2012, they did not move to set aside the 
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judgment until almost one year later, on August 20, 2013.  Supp.App. 486-501.  

The grounds for the Rule 60(b) motion were that Ms. Brown’s counsel started 

having personal problems in her life in May of 2011 when she and her husband 

“experienced significant martial problems” arising from her husband’s brain 

aneurism, brain surgery, and related personality changes.  Supp.App. 543.  Ms. 

Brown’s counsel was “devastated [] emotionally and financially, and [her] 

husband’s medical issues] brought [her] practice to a halt.”  Id. 

“Near the end of 2011, [her] husband’s medical condition stabilized and 

[she] was finally able to get back to practice full time.”  Id.  Between October of 

2011 and February of 2012, however, Ms. Brown’s counsel lost two key staff 

members and then hired an inexperienced legal assistant.  Supp.App. 543-544.  In 

February and March of 2012, Ms. Brown’s counsel experienced anxiety and 

depression due to ongoing marital problems.  “[She] sought treatment by a medical 

professional who prescribed [her] medication for depression and anxiety.” 

Supp.App. 545.  “[She] had a very difficult time concentrating, and could only 

sleep a couple of hours of restless sleep each night.” Id. “These circumstances 

severely affected [her] ability to concentrate and produce work at [her] firm.”  Id. 

In early February of 2012, because of her concerns regarding her inability to 

continue handling this case and due to her ongoing personal issues, Ms. Brown’s 

counsel engaged co-counsel to assist her in this case.  That attorney withdrew 
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shortly thereafter because he was frustrated that Ms. Brown’s counsel failed to 

respond to his emails and requests for information.  Supp.App. 545-546. 

 “[B]ecause of [her] marriage and mental health issues, [she] simply felt 

over-whelmed.  [She] did not timely respond to [co-counsel’s] emails or phone 

calls, and sometimes did not respond at all. [She] was staying in bed for significant 

portions of the day, or [she] was trying to work things out with [her] husband. The 

work at [her] office kept piling up and [she] could not get [herself] to engage in the 

work. [She] struggled to make my court hearings. [She] was irritable and brash 

with [her] colleagues and court personnel, including judges.”  Supp.App. 545.  She 

moved out of the home she shared with her husband at the end of March of 2012 

and started therapy in April of 2012.  Supp.App. 546.  She continued to experience 

depression, hopelessness and inability to cope with work deadlines and obligations.  

Id. 

When South Salt Lake and Larsen filed their motion for summary judgment 

in June of 2012, the CM/ECF email notification was sent to Ms. Brown’s counsel 

and her legal assistant.  Supp.App. 547.  The legal assistant did not calendar the 

deadline for an opposition because Ms. Brown’s counsel “never trained [the legal 

assistant] on federal civil case docketing and deadlines and [her firm] did not have 

many federal cases at the time.”  Id. 
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Additionally, Ms. Brown’s counsel did not open the email with the CM/ECF 

notification regarding South Salt Lake and Larsen’s motion for summary judgment 

because “[she] was not regularly checking [her] email or the mail. In fact, it was 

not uncommon for weeks of mail to be piled on [her] desk at that time, and [she] 

was receiving dozens and dozens of emails per day and not reading many of them.”  

Supp.App. 547.  When she “received the [district] [c]ourt’s order granting 

Summary Judgment in August of 2012, [] [she] finally realized that [she] had 

missed an important deadline.”  Supp.App. 547. 

Despite learning of the entry of judgment in August of 2012, Ms. Brown 

waited 364 days before filing a Rule 60(b) motion to set aside the judgment in 

South Salt Lake and Larsen’s favor.  Supp.App. 486-501.  South Salt Lake and 

Larsen opposed the motion.  Supp.App. 607-636.  The district court held a hearing 

regarding Ms. Brown’s Rule 60(b) motion on December 6, 2013.  Add Exh. B.   

The district court convened a subsequent status conference on March 3, 2014, 

during which the court stated its bench ruling granting Ms. Brown’s Rule 60 

motion.  Add. Exh. C. 

In evaluating Ms. Brown’s Rule 60 motion, the district court stated that it 

“struggled with the final outcome.”  Add.Exh. C, 4:6-7.  The court was “concerned 

about precedent being set for finding excusable neglect where it was based on 

personal difficulties that, to varying degrees, all lawyers and all people encounter 
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in their daily work lives.  When I said in varying degrees, that takes in a lot. Some 

things that distract us and detract us from performing our jobs are more difficult 

than others.”  Add.Exh. C, 4:8-14.  The district court relied upon its struggle to 

weigh competing facts “to come down on the side, for lack of a better word, of 

mercy.”  Add.Exh. C, 4:16-17.  Based upon its mercy, the district court granted 

Ms. Brown’s motion to set aside the final judgment.  Add.Exh. C; Supp.App. 11.   

In accordance with its decision to set aside the prior entry of judgment in 

South Salt Lake and Larsen’s favor, the district court permitted Ms. Brown to 

oppose South Salt Lake and Larsen’s motion for summary judgment.  Ms. Brown 

filed her opposition (Supp.App. 645-827) and South Salt Lake and Larsen filed 

their reply (Supp. App. 840-886).  The district court held a hearing on South Salt 

Lake and Larsen’s motion for summary judgment on July 7, 2014.  Add.Exh. E. 

The district court subsequently issued its memorandum decision on July 21, 

2014, granting South Salt Lake and Larsen’s motion for summary judgment in 

total, and granting South Salt Lake and Larsen’s motion to exclude Ms. Brown’s 

untimely designated law enforcement expert witness.  Supp.App. 937-394; 

Add.Exh. F.  The district court concluded that Ms. Brown waived her federal law 

claims by failing to oppose the motion for summary judgment as to her federal 

claims, that the undisputed facts did not demonstrate a violation of the Utah 
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Constitution, and that Ms. Brown could not use her untimely designated expert 

witness.  Supp.App. 943-944. 

Ms. Brown later timely filed a notice of appeal of the district court’s 

summary judgment ruling.  Supp.App. 946. South Salt Lake and Larsen cross-

appealed the district court’s grant of Ms. Brown’s Rule 60(b) motion.  Supp.App. 

949-950. 

SUMMARY OF THE ARGUMENT 

 In Dexter v. Ford Motor Company (“Dexter”), this Court decided “whether 

failure to seatbelt inmates poses a substantial risk of serious harm.”  92 Fed. Appx. 

637.  This Court answered the question in the negative: “We conclude it does not.” 

Id. “As praiseworthy as buckling up may be, we hold that failure to seatbelt an 

inmate does not violate the Constitution.”  Id. 

Although this Court was construing the federal Eighth Amendment in 

Dexter, the same conclusion applies in this case to the construction of the Utah 

Constitution’s unnecessary rigor provision.  That provision provides in relevant 

part, “Persons arrested or imprisoned shall not be treated with unnecessary rigor.”  

Utah Const. Art. I, § 9.  The undisputed facts of this case do not establish a 

violation of the unnecessary rigor provision arising from the lack of a seatbelt for 

Ms. Brown while she was in custody and being transported to jail. 
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Both sides agree regarding the underlying facts at issue in this case, as 

evidenced by Ms. Brown’s brief on appeal in which she recites the material facts 

articulated by South Salt Lake and Larsen in the district court and expressly 

indicates that such facts are undisputed.  Based upon those undisputed facts, the 

district court properly entered judgment without a trial.   

Applying the established legal standards applicable to unnecessary rigor 

claims articulated by the Utah Supreme Court in the cases of Spackman ex rel. 

Spackman v. Bd. of Education, 2000 UT 87, 16 P.3d 533 and Dexter v. Bosko, 

2008 UT 29, 184 P.3d 592 (“Bosko”), the district court correctly found “that 

Larsen’s failure to seatbelt Brown did not present an obvious and known risk of 

serious harm rising to the level of a flagrant constitutional violation.”  Add. Exh. 

F., mem. dec. at 5.  That ruling should be affirmed, because the solitary act of not 

seat-belting a prisoner, standing alone and in the absence of reckless driving, does 

not give rise to liability under the Utah Constitution. 

Further, even if the Court were to reverse the district court’s grant of 

summary judgment, the Court should nonetheless affirm judgment in South Salt 

Lake and Larsen’s favor because the district court abused its discretion when 

pursuant to F.R.C.P. 60(b) it set aside the original final judgment entered in South 

Salt Lake and Larsen’s favor.   
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The law imposes a duty of promptness and diligence upon all litigants to a 

lawsuit.  The Federal Rules of Civil Procedure reflect Congress’s intent regarding 

the manner in which lawsuits are supposed to be prosecuted through the federal 

court system.  Consistent with such intent, provisions throughout the Rules of Civil 

Procedure require parties, particularly plaintiffs, to timely file their claims, to 

conscientiously and expeditiously conduct discovery pertinent to those claims, to 

timely designate necessary experts to support the claims, and to swiftly move the 

case to trial.  And, when litigants fail to honor those requirements, the Rules and 

case law construing them empower district courts to impose sanctions, dismiss 

lawsuits, and enter judgment against disobedient parties.   

 This case demonstrates a pattern of years of delay resulting from Ms. 

Brown’s failure to follow the requirements of the Federal Rules of Civil Procedure.  

Specifically, as relevant to this appeal, Ms. Brown did not oppose South Salt Lake 

and Larsen’s dispositive motion, which resulted in the district court’s entry of 

summary judgment to South Salt Lake and Larsen.  It is undisputed that Ms. 

Brown and her counsel knew, on or about the date judgment was entered, that the 

district court had granted South Salt Lake and Larsen’s motion for summary 

judgment.  Ms. Brown’s counsel received the electronic notification the same day 

the district court granted summary judgment, and Ms. Brown herself learned of the 

entry of summary judgment within days thereafter. 
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Despite their knowledge, Ms. Brown and her attorneys waited 364 days to 

file a motion to set aside the judgment on the grounds of claimed excusable neglect 

under Rule 60(b) of the Federal Rules of Civil Procedure.  The basis for the motion 

was Ms. Brown’s principal attorney’s mental health issues, marital problems, and 

related difficulties in maintaining her law practice.   

During the status conference regarding Ms. Brown’s motion to set aside the 

judgment during which the district court expressed its ruling, the court articulated 

its concerns about whether the facts gave rise excusable neglect.  The court 

nonetheless decided “to come down on the side…of mercy[]” and granted Ms. 

Brown’s motion to set aside.  Add.Exh. C at p. 4.  The court set aside the 

judgment, permitted Ms. Brown to oppose the motion for summary judgment, and 

then adjudicated that motion in defendants’ favor, concluding that the undisputed 

facts showed that Ms. Brown’s claims failed as a matter of law.   

While the district court properly granted summary judgment to South Salt 

Lake and Larsen based upon the merits of the case, the district court nonetheless 

abused its discretion in granting Ms. Brown’s motion to set aside the judgment 

because the circumstances that resulted in the entry of judgment in the first place 

are not excusable neglect as that term is used in Rule 60(b) and the case law 

construing it.   
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Further, the district court also abused its discretion in granting Ms. Brown’s 

motion because the motion was untimely, insomuch as it was filed on the last day 

permitted under Rule 60(b) and because Ms. Brown did not offer a sufficient 

justification for her failure to file the motion to set aside at an earlier time.  Based 

upon the abuse of discretion, this Court should reverse the district court’s granting 

of Ms. Brown’s Rule 60(b) motion, and enter judgment consistent with the district 

court’s original order of summary judgment in favor of South Salt Lake and 

Larsen.  
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ARGUMENT 

I. THE DISTRICT COURT CORRECTLY GRANTED SUMMARY 
JUDGMENT TO SOUTH SALT LAKE AND LARSEN BASED UPON 
THE UNDISPUTED FACTS AND THE DETERMINATION THAT 
THE LACK OF A SEATBELT DID NOT VIOLATE THE UTAH 
CONSTITUTION. 
 
The district court granted summary judgment to South Salt Lake and Larsen 

on Ms. Brown’s claim alleging that South Salt Lake and Larsen violated the 

unnecessary rigor provision of Article I, Section 9 of the Utah Constitution.1  The 

unnecessary rigor provision states in relevant part, “Persons arrested or imprisoned 

shall not be treated with unnecessary rigor.”  Utah Const. Art. I, § 9.   

a. Legal standard for asserting a claim for money damages based 
upon an alleged violation of the Utah Constitution. 

 
The Utah Supreme Court has established a legal framework for asserting 

claims for money damages arising from violations of the substantive protections of 

the Utah Constitution.  See Spackman, supra, 16 P.3d 533.   

First, the plaintiff may only recover money damages for a violation of the 

Utah Constitution when the allegedly violated provision is “self-executing.”  “A 

constitutional provision is self-executing if it articulates a rule sufficient to give 

effect to the underlying rights and duties intended by the framers. In other words, 

                                                 
1 Although Ms. Brown originally pleaded claims arising under the federal 
constitution and 42 U.S.C. § 1983, which claims implicated the district court’s 
federal question jurisdiction, Ms. Brown conceded those claims in response to 
South Salt Lake and Larsen’s motion for summary judgment.  See Supp.App. 937; 
Add.Exh. F, Mem. Dec. at p. 1 fn. 1.    

Appellate Case: 14-4097     Document: 01019429431     Date Filed: 05/11/2015     Page: 25     

25 of 185



20 

courts may give effect to a provision without implementing legislation if the 

framers intended the provision to have immediate effect and if ‘no ancillary 

legislation is necessary to the enjoyment of a right given, or the enforcement of a 

duty imposed....’” Bott v. DeLand, 922 P.2d 732, 737 (Utah 1996) (quoting In re 

Montello Salt Co., 88 Utah 283, 288-89, 53 P.2d 727, 729 (1936)). “Conversely, 

constitutional provisions are not self-executing if they merely indicate a general 

principle or line of policy without supplying the means for putting them into 

effect.”  Id. 

If the provision allegedly violated is self-executing, the plaintiff must next 

satisfy three elements to recover on a claim for an alleged violation of the Utah 

Constitution: first, that she suffered a “flagrant” violation of her constitutional 

rights; second, that existing remedies do not redress her claimed injuries; and third, 

that equitable relief was and is wholly inadequate to protect the rights or redress 

her injuries.  Spackman at 538-39.  The plaintiff has the burden to prove all three 

elements.  Id.  

b. Standard for “flagrant violation” of the unnecessary rigor clause. 
 

The flagrant violation element “is not satisfied unless the conduct violates 

‘clearly established’ constitutional rights ‘of which a reasonable person would 

have known.’”  Jensen ex rel. Jensen v. Cunningham, 2011 UT 17, ¶ 66, 250 P.3d 

465 (quoting Spackman at ¶ 33). By definition, this means that not every act that 
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violates the unnecessary rigor clause is actionable; instead the violation must be 

“flagrant.”  Id.  Violations that result merely from “the ordinary human frailties of 

forgetfulness, distractibility, or misjudgment” are not flagrant constitutional 

violations and therefore do not subject a government actor to liability.  Bosko, 

supra at ¶ 23 (quoting Bott, supra at 737).   

The Utah Supreme Court has repeatedly cited federal law construing the 

qualified immunity test for 42 U.S.C. § 1983 claims as articulating the same legal 

standard applicable to the flagrant element of the Spackman test.  See Spackman, 

supra at ¶ 23 (citing Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73 

L.Ed.2d 396 (1982) and Anderson v. Creighton, 483 U.S. 635, 639-40, 107 S.Ct. 

3034, 97 L.Ed.2d 523 (1987)); Jensen, supra at ¶ 66 (also citing Harlow & 

Anderson).  That standard asks whether the official violated a clearly established 

right of which a reasonable official would have known.  Id.   

A plaintiff can show that a Utah governmental actor flagrantly violated a 

“clearly established constitutional right of which a reasonable person would have 

known” in either of two ways: first, by showing there is “clear precedent on point 

that specifically recognizes the claimed right and applies it to analogous facts.”  

Jensen, supra at ¶ 66; Bosko, supra at ¶ 23.  Alternatively, the plaintiff can show 

that the “defendant’s conduct [is] so egregious and unreasonable that it constitutes 
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a flagrant violation of a constitutional right even in the absence of controlling 

precedent.”  Jensen, supra at ¶ 67.   

In considering these two means of establishing the flagrant element of a 

Utah constitution claim, it is important to bear in mind that mere negligence is 

always insufficient to establish constitutional liability and does not, as a matter of 

law, constitute unnecessary rigor under Article I, Section 9.  See Bosko, supra at ¶ 21 

(“…the conduct at issue [must] be more than negligent to be actionable.”); Bott, 

supra, 922 P.2d at 739-41; Richards v. State Dept. of Corrections, Div. of 

Correctional Indus., 2003 UT App 68, *2 (Utah App. 2003) (mem. dec.) 

(“Plaintiff’s factual allegations…amount to a textbook example of simple employer 

negligence.  Because negligence is insufficient to constitute a violation of…Article 

I, Section 9 of the Utah Constitution,…the trial court correctly dismissed Plaintiff’s 

third claim for relief.”) (citing Bott, supra). 

In addition to the foregoing general requirements for asserting a flagrant 

violation of the Utah Constitution, the Utah Supreme Court has further formulated 

a specific test for unnecessary rigor within the context of “personal injury 

sustained by an inmate.”  See Bosko, supra at ¶ 30.  Bosko involved the same 

underlying case that was at issue in this Court’s opinion in Dexter v. Ford Motor 
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Company.2  In Bosko, “Utah State Prison guards Jason Bosko and Barry Sanns 

loaded Mr. Dexter and eight other inmates into a fifteen-passenger van for 

transport by freeway to the Beaver County Jail.”  Id. at ¶ 3.  “The van was 

equipped with working seatbelts; but the inmates, who were handcuffed and 

shackled, were unable to buckle their own seatbelts.”  Id.   

“Several inmates asked to have their seatbelts fastened, but Bosko and Sanns 

refused.”  Id. “Bosko, the driver, then fastened his own seatbelt and began 

driving.”  Id.  “During the journey, Bosko momentarily diverted his attention from 

the road, the van drifted, Bosko overcorrected, and the van went into the median.”  

Id.  “As a result, the van rolled three times, and Dexter was thrown from the 

vehicle.”  Id.  “Dexter was paralyzed as a result of injuries sustained in the accident 

and died five years later due to complications from those injuries.”  Id. 

Mr. Dexter asserted claims against the officers arising under Article I, 

Section 9 of the Utah Constitution.  The defendant officers moved to dismiss and 

for judgment on the pleadings.  Id. at ¶ 4.  The district court denied the officers’ 

motion and they sought an interlocutory appeal.  The Utah Supreme Court granted 

the interlocutory appeal and affirmed the district court’s denial of the officers’ 

motion to dismiss and for judgment on the pleadings.  Id. at ¶ 27.  In so doing, the 

                                                 
2 The Utah Supreme Court’s Bosko opinion resulted from this Court’s remand of 
Dexter’s state law claims after finding that judgment as a matter of law was 
properly granted on his federal law claims arising from the same accident. 
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Utah Supreme Court addressed the standard for demonstrating a violation of 

Article I, Section 9 and articulated the law that would govern Mr. Dexter’s claims 

against the officers.   

A flagrant violation of the unnecessary rigor provision occurs “when the act 

complained of presented a substantial risk of serious injury for which there was no 

reasonable justification at the time.”  Bosko at ¶ 19.  Stated another way, to show a 

violation of Article I, Section 9, the plaintiff must prove first that “the nature of the 

act presents an obvious and known serious risk of harm to the arrested or 

imprisoned person; and second, knowing of that risk, the official act[ed] without 

other reasonable justification.”  Id. at ¶ 25.   

Addressing Mr. Dexter’s specific case, the Utah Supreme Court sought to 

apply this rule but stated that his claim “may, or may not, …[be] defective as a 

matter of law.”  Id. at ¶ 1.  Because the case was before the court on pleaded 

factual allegations on a motion to dismiss, rather than based upon evidentiary 

submissions in connection with a motion for summary judgment, the Utah 

Supreme Court found that “[t]he factual circumstances surrounding Dexter’s 

treatment…[were] insufficiently presented to allow us to decide as a matter of law 

just how clearly established this particular concern may have been at the time [of 

the accident].”  Id. at ¶ 24. 
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Thus, the Utah Supreme Court left open the question of whether the officers 

exposed Mr. Dexter to a known, obvious and substantial risk of harm via their 

conduct in relation to the accident and operation of the van, i.e., something more 

than the mere act of not latching Mr. Dexter’s seatbelt.  Id. at ¶ 26. The Utah 

Supreme Court affirmed the district court’s denial of the motion to dismiss and 

remanded the case for further proceedings.3  Implicit in the conclusion that Mr. 

Dexter’s claim might have been defective as a matter of law is the conclusion that 

the solitary act of not seat-belting, without evidence of reckless driving or more 

egregious conduct, does not violate Article I, Section 9.   

c. Under the Spackman and Bosko cases, the undisputed facts of this 
case do not establish a flagrant violation of Article I, Section 9. 

 
Applying these legal standards to the undisputed facts of the case at bar, the 

district court correctly ruled that there is no evidence that South Salt Lake and 

Larsen violated the Utah Constitution.  

i. Article I, Section 9 is self-executing.   
 
Article I, Section 9 is self-executing because it “does more than state general 

principles; it prohibits specific evils that may be defined and remedied without 

implementing legislation.”  Bott, supra at 737 (holding that Article I, Section 9 is 

                                                 
3 The parties in Bosko subsequently settled the case; they never litigated a motion 
for summary judgment or sought a subsequent appeal.  See Supp.App. 453-464. 
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self-executing).  Consequently, the first element of the Spackman standard is 

satisfied.    

ii. There was no flagrant violation because the absence of a 
seatbelt did not pose a substantial risk of harm within the 
undisputed factual context of this accident. 

 
The undisputed facts of this case demonstrate that South Salt Lake and 

Larsen did not flagrantly violate Ms. Brown’s rights because the mere act of not 

seat-belting Ms. Brown did not pose a known, obvious and substantial risk of 

serious injury to her.  Bosko, supra at ¶ 19.  The undisputed facts do not even show 

a slight occurrence of negligence, let alone a flagrant violation of the unnecessary 

rigor provision of Article I, Section 9.   

Initially, Ms. Brown has failed to cite to any “clear precedent on point” 

recognizing that the facts at issue here—a five mile per hour fender-bender 

accident in a parking lot—give rise to a flagrant violation of her rights.  Jensen, 

supra at ¶ 66; Bosko, supra at ¶ 23.  Based upon the lack of prior precedent, Ms. 

Brown is required proceed under the alternative standard for a flagrant violation by 

showing that the “defendant’s conduct [is] so egregious and unreasonable that it 

constitutes a flagrant violation of a constitutional right even in the absence of 

controlling precedent.”  Jensen, supra at ¶ 67.  Such as in this case, “[w]here a 

clear prohibition has not been previously known to the official, more may be 

required to establish a flagrant violation.” Bosko, supra at ¶ 25. 
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Ms. Brown cannot meet this standard, based upon the undisputed evidence.  

Officer Larsen was driving at a safe and reasonable speed through a parking lot.  

He was traveling approximately 5 miles per hour when another vehicle started to 

back into his path.  Officer Larsen acted prudently by braking in an attempt to 

avoid a collision.  The other driver continued backing causing the vehicles to make 

slight contact.   

There is no evidence that Officer Larsen was acting recklessly or even 

negligently.  He was not speeding, intoxicated, drowsy, or inattentive.  He was not 

suffering from a medical problem.  He did not violate any traffic laws and was not 

cited for any such violations.  He was not on a cell phone or texting.  And unlike 

the officer in Bosko, there is no evidence that Officer Larsen took his eyes off the 

road or otherwise diverted his attention.   

Although the Utah Supreme Court in Bosko contemplated the possibility that 

the failure to seatbelt an inmate combined with additional conduct that “presents an 

obvious and known serious risk of harm” to the prisoner might establish a violation 

of Article I, Section 9, this is not one of those cases.  Hundreds of thousands of 

people in the United States drive every single day without wearing their seatbelts 

and without being injured.   

The reality is that the lack of a seatbelt is not the injury causing 

instrumentality.  Dangerous driving, not the lack of seatbelts, causes injuries.  
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Recognizing as much, scores of cases from across the country construing the 

constitutional implications of not fastening prisoner’s seatbelts look to the 

egregiousness of the officer’s driving conduct at the time of the accident, not to the 

solitary act of seat-belting or not seat-belting.4  And, even in cases of reckless 

                                                 
4 See Russell v. Stroleny, 2014 WL 357408 (S.D.Tex.), 11 (S.D.Tex., 2014) (lack 
of seatbelt does not pose risk of harm without reckless driving); Fouch v. District 
of Columbia, 2014 WL 57564 (D.D.C.), 4 (D.D.C., 2014) (mere failure to seatbelt 
did not show constitutional violation where there was no evidence officer “acted 
recklessly or with deliberate indifference”); Worthington v. County of 
Northampton, 2013 WL 6077438 (E.D.Pa.), 1 (E.D.Pa., 2013) (Finding no 
violation as a result of mere failure to seatbelt; “Neither the Constitution nor any 
federal statute guarantees a prisoner’s right to non-negligent driving by 
government employees or agents. Such claims are cognizable under state tort 
law[.]”); Dade v. Kennard, No. 2:06CV869-TC, 2008 WL 4879168, at *3 (D. Utah 
Nov. 3, 2008) (Campbell, J.) (routine failure to properly secure seatbelt does not 
create a substantial risk of serious harm even where inmate is disabled or is 
otherwise unable to seatbelt himself); Smith v. Secretary for the Dep’t of 
Corrections, 252 Fed. Appx. 301, 303-04 (11th Cir.2007) (failure to fasten 
inmate’s seatbelt in converted utility van does not constitute a substantial risk of 
serious harm); Spencer v. Knapheide Truck Equip. Co., 183 F.3d 902 (8th 
Cir.1999) (prisoner who was not seatbelted during transport to jail and claimed 
injuries relating to being “thrown forward into the bulkhead of the compartment” 
failed to state a constitutional violation); Foreman v. Unnamed Officers, No. DKC-
09-2038, 2010 WL2720817 (D. Md. July 7, 2010) (reviewing the case law and 
noting that “courts seem to require something more than the simple lack of a safety 
belt during transport”); King v. San Joaquin County Sheriff’s Dep’t, 2009 WL 
577609, *4 (E.D.Cal.) (“[A] prison’s or jail’s failure to equip a van or bus with 
seatbelts for the prisoners does not rise to the level of deliberate indifference as a 
matter of constitutional law.”), adopted by, 2009 WL 959958 (E.D.Cal.); Wilbert v. 
Quarterman, 647 F.Supp.2d 760, 769 (S.D.Tex. 2009) (“[A]n allegation of simply 
being transported without a seatbelt does not, in and of itself, give rise to a 
constitutional claim.”); Hughes v. Widup, No. 2:07CV290, 2008 WL 56003, at *3 
(N.D.Ind. Jan. 3, 2008) (Lozano, J.) (failure to seatbelt handcuffed and shackled 
inmate was not a constitutional violation); Ingram v. Herrington, No. 
4:06CVP65M, 2007 WL 2815965, at *5 (W.D.Ky. Sep. 26, 2007) (McKinley, J.) 

Appellate Case: 14-4097     Document: 01019429431     Date Filed: 05/11/2015     Page: 34     

34 of 185



29 

conduct, those courts rarely find liability.  The fundamental principle underlying 

                                                                                                                                                             
(failure to seatbelt prisoner did not constitute constitutional violation); Young v. 
Hightower, No. 04-10309, 2007 WL 2214520, at *6 (E.D.Mich. Jul. 27, 2007) 
(Lawson, J.) (refusing to seatbelt shackled prisoner does not constitute an 
excessive risk to the inmate’s health or safety); Mojet v. Transport Driver, No. 
06:cv321, 2006 WL 3392944, at *2 (N.D.Ind. Nov. 22, 2006) (Springman, J.) 
(transporting inmates in vehicles without seatbelts did not meet deliberate 
indifference standard); Williams v. City of New York, No. 03-C-5342, 2005 WL 
2862007, at *3 (S.D.N.Y. Nov. 1, 2005) (failure to provide seatbelts on prison 
transport van does not constitute a constitutional violation under Section 1983); 
Carrasquillo v. City of New York, 324 F.Supp.2d 428, 437 (S.D.N.Y. 2004) 
(“[F]ailure to provide seatbelts to prisoners is not a constitutional violation under § 
1983.”); Lopez v. Northern Arizona Coca-Cola Bottling Co., 2001 WL 1105129 
(D.Ariz. Sept. 12, 2001) (unpublished)(same); Hill v. Shobe, 93 F.3d 418, 421 (7th 
Cir.1996) (deaths and injuries resulting from a state employee’s lack of due care do 
not implicate the constitution); Otero v. Catalogne, No. 02-CV-282, 2010 WL 
3883444, at *8-11 (W.D.Pa. Sept.28, 2010) (“[T]he alleged failure of Defendants 
... to provide safety belts and properly welded steel cages is more indicative of a 
lack of care or foresight, rather than a ‘conscious disregard of a substantial risk of 
harm’ ... [t]hus, absent any allegation showing that the driver was consciously 
made aware that he was creating a substantial risk of serious harm, yet chose to 
ignore the risk, a claim of deliberate indifference cannot stand.”); Bryant v. Downs, 
No. 09-CV-1670, 2010 WL 2593564, at *6 (M.D. Fla. June 28, 2010) (dismissing 
Eighth Amendment claim even where inmate was transported in a van with no seat 
belts and transport drivers drove recklessly by continually slamming on the brakes 
or taking turns too quickly, causing inmate to suffer shoulder and finger injuries); 
Grigsby v. Cotton, No. 08-CV-214, 2009 WL 890543, at *1 (S.D.Ga. Mar. 31, 
2009) (dismissing Eighth Amendment claim, even where inmate was transported in 
a bus that was not equipped with seat belts, and driver exceeded speed limit and 
collided with a truck stopped at a red light, causing inmate lower-back and neck 
injuries); Seelye v. Fisher, No. 06–CV–2848, 2007 WL 951604, at *16 (D.Minn. 
Mar.29, 2007) (dismissing Eighth Amendment claim where plaintiff was 
handcuffed, waist-chained and leg-ironed and was not placed in a seat belt during 
transportation and even where driver’s “reckless” driving aggravated his pre-
existing back and neck injuries); Jones v. Collins, No. 05–CV–663, 2006 WL 
1528882, at *2 (S.D.Ill. June 1, 2006) (dismissing complaint) where officer backed 
into an oncoming vehicle and plaintiff, who was not seat-belted, sustained 
injuries). 
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all of these cases is that the failure to seatbelt an inmate, standing alone, does not 

pose a known, obvious, and substantial risk of serious harm unless there is 

evidence of something else—reckless driving or deliberate or conscious disregard 

of substantial risk.  Accordingly, “the nature of the act” or the “act complained of” 

(Bosko at ¶¶ 19, 25) is not the simple absence of a seatbelt; rather, it is the lack of a 

seatbelt within the factual context of the accident in question. 

 Indeed, the Utah Supreme Court’s Bosko opinion stands for this proposition.  

Were the law as Ms. Brown contends, such that the failure to seatbelt standing 

alone, without evidence of more egregious conduct, shows a violation of 

unnecessary rigor, the Utah Supreme Court could have found the existence of a 

violation of the unnecessary rigor clause on the facts before it in Bosko.  The Utah 

Supreme Court did not do so, and instead left open the question for another day, 

which is revealing as to the scope of protection under Article I, Section 9.   

This Court’s analysis in the federal counterpart of Dexter v. Ford Motor Co. 

is also informative on this point.  This Court recognized that even though the lack 

of a seatbelt aggravates the severity of potential harm, many factors might contribute 

to an automobile collision such as “vehicular condition, time of day, traffic, signage, 

warning lights, emergency circumstances, weather, road conditions, and the conduct 

of other drivers.”  See Dexter, supra, 92 F. App’x at 641.  “The eventuality of an 

accident is not hastened or avoided by whether an inmate is seat-belted.”  Id.  “The 
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connection between a failure to seatbelt and the risk of serious injury, even if 

arguably evident under state tort law, is insufficient for purposes of constitutional 

analysis.”  Id. 

To argue that there was a flagrant violation arising from an obvious, known, 

and substantial risk of harm in this case (Bosko, supra at ¶¶ 19, 25), Ms. Brown 

cites to a litany of irrelevant and immaterial facts.  For example, Ms. Brown notes 

that Officer Larsen knew that seatbelts made inmates safer, that Officer Larsen has 

in certain instances seat-belted inmates when traveling lengthier distances, and that 

a Utah state statute requires drivers and passengers to wear seatbelts, all of which 

Ms. Brown says is evidence of a flagrant violation.  Brief of Appellant at p. 26, 29.  

Contrary to Ms. Brown’s assertions, those facts do not establish a basis for 

constitutional liability.   

No one can argue with the simple premise that seatbelts make people safer 

and that a Utah state statute requires occupants of motor vehicles to wear 

seatbelts.5  But that is not the test for a constitutional violation, which instead 

                                                 
5 Utah Code § 41-6a-1803 (Supp. 2006) provides: 
 

(1)  The operator of a motor vehicle operated on a highway shall: 
(a)  wear a properly adjusted and fastened safety belt; 
(b)  provide for the protection of each person younger than five years 

of age by using a child restraint device to restrain each person in the manner 
prescribed by the manufacturer of the device; and 

(c)  provide for the protection of each person five years of age up to 
16 years of age by: 
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focuses on the “obvious and known serious risk of harm” arising from the 

government actor’s driving conduct beyond the mere act of not seat-belting.  

Likewise, whether or not Larsen has seat-belted inmates travelling long distances 

over intrastate highways in no way demonstrates that Ms. Brown was subjected to 

a serious risk of harm by virtue of a minor collision in a parking lot on a trip in 

which Officer Larsen would not be traveling on highways or at freeway speeds.   

Ms. Brown also argues that evidence of Officer Larsen’s prior and 

subsequent motor vehicle accidents somehow shows a flagrant violation of the 

unnecessary rigor clause.  Brief of Appellant at 27.  This evidence is likewise 

irrelevant.  Any alleged propensity for bad driving is not relevant to whether, in the 

context of this accident, Officer Larsen violated Ms. Brown’s rights.  Officer 

Larsen’s conduct during prior and subsequent instances does not show that the lack 

of a seatbelt posed a known, obvious and substantial risk of harm to Ms. Brown 

within the factual context of this accident. 

Ms. Brown also points to the fact that Officer Larsen handcuffed her behind 

her back before transport as a claimed basis of her unnecessary rigor claim.  Brief 

of Appellant at 27.  Again, while such a fact is undisputed, it does not show 

                                                                                                                                                             
 (i)  using an appropriate child restraint device to restrain each  
 person in the manner prescribed by the manufacturer of the device; or 
 (ii)  securing, or causing to be secured, a properly adjusted and 
 fastened safety belt on each person. 
(2)  A passenger who is 16 years of age or older of a motor vehicle operated 
on a highway shall wear a properly adjusted and fastened safety belt. 
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evidence of a flagrant violation of Ms. Brown’s rights.  The inmates in Bosko 

“were handcuffed and shackled, [and] were unable to buckle their own seatbelts,” 

but the Court made clear that such evidence did not establish unnecessary rigor 

without evidence of more egregious conduct.  The act of handcuffing a prisoner 

behind his or her back does not cause injury or pose unnecessarily rigorous 

conditions.  The dispositive question is the officer’s actions in operating the 

vehicle and whether those actions were reckless or intentionally harmful.   

Ms. Brown also references Officer Larsen’s inability to cite in his deposition 

to a specific confirmed instance of an inmate taking an officer’s weapon during the 

process of fastening a seatbelt (Brief of Appellant at 26-27), which was one of the 

reasons officer Larsen did not seatbelt Ms. Brown.  But whether or not any inmate 

in history has ever accosted an officer while the officer attempted to fasten a 

seatbelt is irrelevant to the principal consideration of whether the “nature of the 

act,” Officer Larsen’s driving conduct, posed a substantial risk of harm.   

Also, the fact that Officer Larsen could not point out during his deposition a 

specific instance of such an event occurring does not mean that the concern is 

invalid.  It is well known to law enforcement officers that danger arises from close 

proximity to prisoners, especially while the officer is armed.  In recognition of this 

reality, Officer Larsen testified to his knowledge of instances in which handcuffed 

individuals have obtained access to an officer’s weapon.  Supp.App. 370. 
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Ms. Brown also argues that Officer Larsen and South Salt Lake violated her 

rights because South Salt Lake’s Justice Court security policies did not require 

seat-belting of inmates as of May 2006, whereas years after Ms. Brown’s accident, 

South Salt Lake implemented a practice of seat-belting inmates.  Ms. Brown 

similarly cites to claimed evidence of policies of other government entities such as 

the Utah Highway Patrol.  Brief of Appellant at 27-28, 29.  For two reasons 

discussed below, these facts are immaterial to either the known, obvious, and 

substantial risk of harm element or the element of reasonable justification 

articulated by Bosko.   

First, although the United States Supreme Court has recognized municipal 

liability for constitutional violations by employees in certain circumstances where 

the employee acts pursuant to policy or custom or whether the municipality is 

deliberately indifferent toward the employee’s training (see e.g. Monell v. New 

York City Dept. of Social Servs., 436 U. S. 658, 692 (1978) (municipality may be 

held liable under 42 U.S.C. § 1983 where it causes the deprivation of a person’s 

constitutional rights)), the Utah Supreme Court has never construed the Utah 

Constitution in such a fashion.  There is no precedent under Utah law for 

recognizing alleged deficient training or policies as a basis for liability under 

Article I, Section 9, nor does Ms. Brown cite any supportive authority.   

Appellate Case: 14-4097     Document: 01019429431     Date Filed: 05/11/2015     Page: 40     

40 of 185



35 

Rather than supporting Ms. Brown’s position that policies, customs, and 

training are pertinent to the unnecessary rigor analysis, the two Utah Supreme 

Court cases construing that provision in the context of an affirmative claim for 

relief look to the specific act to which the inmate was subjected, not any policy, 

custom, or training that may have given rise to the alleged injurious act.  See Bott, 

supra at 734 (failure to provide medical care); Bosko, supra (lack of a seatbelt).  

Thus, Ms. Brown cannot make out any constitutional violation on the basis of 

policies, alleged lack of policies, or training.   

Second, even if policies were somehow relevant to the flagrant violation 

element of Ms. Brown’s unnecessary rigor claim, evidence of the subsequently 

enacted policies practices of South Salt Lake and evidence of other jurisdiction’s 

policies are still irrelevant to the constitutionality of South Salt Lake and Larsen’s 

conduct occurring nearly eight years ago in May of 2006.  Changes or additions to 

policies do not alter the conclusion that there was no substantial risk of harm 

arising from a 5-mile per hour accident where Officer Larsen was not negligent.   

Ms. Brown also cites to evidence from her law enforcement expert, Heath 

Markovetz, who South Salt Lake and Larsen were never permitted to depose due to 

Ms. Brown’s non-disclosure of him prior to the close of expert discovery, the 

testimony and opinions of which the district court struck.  Brief of Appellant at 28-

29; Add.Exh. F at 7.  Though his theories were never tested by cross-examination, 
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Mr. Markovetz opines that Officer Larsen could have safely seat-belted Ms. Brown 

and that he should have done so.   

But Ms. Brown cannot rely upon an undisclosed expert that the district court 

properly excluded to argue for reversal of summary judgment.  The district court 

excluded that expert because he was not disclosed until Ms. Brown was facing a 

summary judgment motion long after expert disclosure deadlines had passed.  Ms. 

Brown has not appealed that issue.  See generally, Addendum Exh. F (mem. dec. at 

p. 7); Brief of Appellant (no discussion of district court’s exclusion of Markovetz).  

Ms. Brown’s attempt to use the opinions of an expert stricken by the district court, 

which ruling she has not appealed, is improper.   

Ms. Brown next argues that the question of whether the facts at issue in this 

case violated the Utah Constitution is one for the jury and that the district court 

erred in entering summary judgment on such basis.  Brief of Appellant at 32.  The 

problem with Ms. Brown’s argument is that she admitted the facts in this case are 

undisputed.  Where the facts are undisputed, judgment is appropriate as a matter of 

law.  See F.R.C.P. 56(a) (“The court shall grant summary judgment if the movant 

shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”). As such, the question of whether the 

undisputed facts of this case show a constitutional violation under the established 
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legal standards is a question of law that the district court properly resolved on 

summary judgment.   

Simply put, the district court correctly ruled that there is no evidence South 

Salt Lake and Larsen flagrantly violated Ms. Brown’s clearly established rights 

under the Utah Constitution.  At most, Ms. Brown raised a triable issue of 

negligence, but a common law negligence claim was not before the district court 

and would be insufficient to show constitutional liability in any event.  And 

because there was no specific case to put Officer Larsen on notice of any alleged 

unlawful nature of his conduct, Ms. Brown was held to a heightened standard of 

proving egregiousness of South Salt Lake and Officer Larsen’s actions, Bosko, 

supra at ¶ 25, which she did not meet.  Therefore, there was no flagrant violation 

and this element of the Spackman test is not satisfied.  The district court properly 

granted South Salt Lake and Larsen summary judgment on Ms. Brown’s Article I, 

Section 9 claim.   

iii. South Salt Lake and Larsen articulated a reasonable 
justification for not seat-belting Ms. Brown. 

 
Even if Ms. Brown were correct that the undisputed facts of this case show a 

known, obvious, and substantial risk of harm arising from the lack of a seatbelt 

combined with a minor collision in a parking lot, the district court’s summary 

judgment should nonetheless be affirmed on the basis that Ms. Brown still has not 

demonstrated that the “nature of the act” was not “reasonably justified” as is 
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required under Bosko for Ms. Brown to overcome summary judgment.  See Bosko, 

supra at ¶¶ 19, 25.   

The undisputed facts show that South Salt Lake and Larsen’s conduct at 

issue satisfies this baseline standard of “reasonable justification.”  First, it is 

undisputed that Ms. Brown was the subject of a warrant and that South Salt Lake 

and Officer Larsen were lawfully compelled to take her into custody and transport 

her to the nearby Salt Lake County jail.  Due to her in-custody status, Ms. Brown 

was handcuffed behind her back at the time Officer Larsen placed Ms. Brown in 

the prisoner transport van.  Officer Larsen handcuffed Ms. Brown behind her back 

in compliance with his training and experience and in compliance with the South 

Salt Lake court security policy.   

Officer Larsen testified that a number of factors affect his decision whether 

to seatbelt inmates, including officer safety in relation to proximity to inmates 

(Supp. App. 369), whether the officer’s weapon is secured beyond the potential 

reach of the inmate (Supp. App. 369-370), whether the loading occurs outside in 

the open (such as in the unsecured parking lot of the South Salt Lake justice court) 

or whether it occurs in a secured prison or jail loading area known as a “sally port,” 

whether other officers are present to assist in securing the inmate and situation, and 

the distance and route being traveled (Supp. App. 369-370; 371).   
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In Ms. Brown’s case, Officer Larsen did not fasten Ms. Brown’s seatbelt for 

the same reasons he does not do so in all transports of inmates from the South Salt 

Lake justice court to the Salt Lake County jail: he was loading the prisoner outside 

in an unsecured parking lot where members of the public and defendants appearing 

in court were passing by; he was the only court security officer present at the 

Caravan and participating in the prisoner loading; he was armed and did not want 

to expose his weapon to the prisoner’s potential reach; he was going a short 

distance to the Salt Lake County jail.   

These facts show that there was a reasonable justification for not seat-belting 

Ms. Brown.  As such, Ms. Brown cannot establish this element of the Spackman 

test and the district court’s summary judgment should be affirmed.   

iv. Ms. Brown failed to establish that alternative remedies would 
not redress her claimed harm.   

 
Assuming arguendo Ms. Brown could show a flagrant violation of Article I, 

Section 9 as well as the absence of any reasonable justification for not using a 

seatbelt, Ms. Brown’s claim was still deficient because other existing remedies 

were available to redress her alleged harm.  See Spackman at ¶ 24.   

Ms. Brown initially alleged violations of her Eighth and Fourteenth 

Amendment rights and sought damages under 42 U.S.C. § 1983 for the claimed 

violations.  App. 34-45. Although the question of whether federal remedies provide 

adequate redress for violations of the Utah Constitution remains an open one, no 
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Utah appellate court has ever rejected such a proposition.  See e.g., Spackman at ¶ 

24, n. 10 (“We do not reach the question of whether existing federal law remedies 

should preclude a state court from awarding damages for a state constitutional 

tort[.]”).  This Court should conclude that existing federal remedies provide redress 

for her claimed injuries.   

Ms. Brown argues that her federal claims would have been defeated by 

qualified immunity had she opposed summary judgment on those claims, and on 

such basis argues that she did not have any alternate remedy.  Brief of Appellant at 

32.  Ms. Brown, however, pleaded federal Eighth and Fourteenth Amendment 

claims at the inception of this lawsuit, thereby stating her good faith position that 

such claims were actionable.  The fact that Ms. Brown conceded her federal law 

claims in response to the motion for summary judgment is immaterial; the fact 

remains that she sought a remedy, alleged one was available to her, and alleged the 

claim was meritorious.   

Finally, Ms. Brown has a tort remedy from Ms. Warpness, the other driver 

who negligently backed out in front of Officer Larsen.  There is no constitutional 

liability where the plaintiff has an “alternative common law tort cause of action.”  

Id. (citing Bonner v. City of Santa Ana, 45 Cal.App.4th 1465, 53 Cal.Rptr.2d 671, 

673, 676-78 (1996)).  The intent behind this requirement is “to ensure that courts 

use their common law remedial power cautiously and in favor of existing 
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remedies.”  Id.  In handing down such a rule, the Utah Supreme Court “urge[d] 

caution” in the expansion of constitutional liability “in light of the myriad of policy 

considerations involved in a decision to award damages against a governmental 

agency and/or its employees for a constitutional violation.”  Id. 

The record is undisputed that Ms. Brown originally filed suit against Ms. 

Warpness alleging that she was negligent in causing the accident.   Supp.App. 22-

33; 197-202; 204-207.  Ms. Brown claimed that she had a valid negligence cause 

of action against Ms. Warpness when she instituted those claims.  Whether she has 

changed her evaluation of the merits of such a claim does not change the 

availability of a tort remedy.   

Ms. Brown argues that she did not have a remedy against Ms. Warpness 

because she allegedly could not prove proximate causation against Ms. Warpness 

and because Utah has adopted a comparative negligence statute.  Brief of 

Appellant at 32-33.  Ms. Brown is mistaken.  As to proximate cause, Utah law only 

requires a plaintiff in a negligence case to prove that “(1) the person’s act or failure 

to act produced the harm directly or set in motion events that produced the harm in 

a natural and continuous sequence; and (2) the person’s act or failure to act could 

be foreseen by a reasonable person to produce a harm of the same general nature.”  

Model Utah Jury Instructions (Civil) § CV209.  Ms. Warpness’s conduct meets 

this standard here; her improper backing out from the parking spot set in motion 
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the relevant events that caused the accident, and it would be foreseeable to Ms. 

Warpness that backing out of a parking spot without looking for oncoming traffic 

could cause an accident to occur.  See id.   

Additionally, Ms. Brown’s reference to Utah’s comparative fault statute 

misses the mark.  Under Utah’s Liability Reform Act, the only way Ms. Brown’s 

recovery against Ms. Warpness could be precluded in its entirety would be if the 

jury somehow found Ms. Warpness not at fault in the accident, or otherwise found 

that Ms. Brown’s own fault exceeded 50%.  See Utah Code §§ 78B-5-817(2); 78B-

5-818; 78B-5-820.   

Given the nature of the accident, it is apparent that by backing out of the 

parking spot without looking for oncoming traffic and then traveling directly into 

the path of the South Salt Lake van, Ms. Warpness was negligent and at fault in 

causing the accident and thus the jury would find her liable.  Further, given that 

Ms. Brown was not operating either vehicle, a jury would not find her to be greater 

than 50% at fault, and as such her claim would not be barred under the 

comparative fault statute.  Based upon such, Ms. Brown had an available common 

law tort remedy from Ms. Warpness and the comparative fault statute would not 

defeat such a claim.6   

                                                 
6 Ms. Brown originally filed a negligence claim against Ms. Warpness in state 
court (Supp.App. 197-202).  Subsequently Ms. Warpness’s counsel filed a motion 
to dismiss for failure to prosecute, which the state district court granted.  Ms. 
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Accordingly, Ms. Brown’s state constitutional claim fails the alternative 

remedy element of Spackman test.  The district court therefore properly granted 

South Salt Lake and Larsen summary judgment on Ms. Brown’s unnecessary rigor 

claim.   

II. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
GRANTING MS. BROWN’S RULE 60(b) MOTION TO SET ASIDE 
THE SUMMARY JUDGMENT IN FAVOR OF SOUTH SALT LAKE 
AND LARSEN.   
 
South Salt Lake and Larsen moved for summary judgment.  After the time 

for Ms. Brown’s response expired, the district court granted South Salt Lake and 

Larsen’s motion.  Ten days after the district court entered its ruling Ms. Brown 

filed a substitution of counsel and then a motion for enlargement of time to 

respond to the previously granted motion for summary judgment.  The district 

court denied Ms. Brown’s motion for enlargement of time.  Three hundred and 

sixty four days after the district court granted summary judgment, Ms. Brown filed 

her motion for relief under Rule 60(b), claiming that excusable neglect warranted 

relief from judgment.   

Ms. Brown contended that she did not respond to South Salt Lake and 

Larsen’s motion because her attorney was experiencing marital discord, depression 

and post-traumatic stress disorder.  Ms. Brown’s counsel claimed that she was 

                                                                                                                                                             
Brown’s negligence claim against Ms. Warpness was dismissed without prejudice. 
Supp.App. 205-206.  
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upset by events in her life, which prompted her to deliberately abandon her law 

practice.  She stopped reviewing incoming materials on active cases.  She ignored 

mail and e-mails.  She did not answer phone calls or respond to voicemails.  In 

other words, she ceased practicing law.  She elected to do so despite knowledge 

that she had a significant caseload.  She made no arrangements to prevent her cases 

from being dismissed, even though she knew that such may likely occur.  The 

district court, finding that it should exercise mercy in Ms. Brown and her counsel’s 

favor, granted Ms. Brown’s Rule 60 motion and set aside the final judgment 

previously entered in South Salt Lake and Larsen’s favor.   

As is shown below, the district court abused its discretion in granting relief 

to Ms. Brown under Rule 60(b).  Initially, the conduct that allegedly caused Ms. 

Brown to fail to respond to the motion for summary judgment does not meet the 

definition of excusable neglect for purposes of Rule 60(b).  Moreover, Ms. 

Brown’s motion to set aside was untimely and Ms. Brown failed to show any 

reasonable justification for waiting 364 days to seek relief from judgment.   

a. Legal standard for excusable neglect component of Rule 60(b). 

Relief under Rule 60(b) is “‘extraordinary and may only be granted in 

exceptional circumstances.’”  Yapp v. Excel Corp., 186 F.3d 1222, 1231 (10th Cir. 

1999) (quoting Cashner v. Freedom Stores, Inc., 98 F.3d 572, 576 (10th Cir.1996) 

(quotation omitted)).   
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To set aside a judgment under rule 60(b)(1), the conduct giving rise to 

judgment must be justified by excusable neglect.  “‘[A] party seeking to establish 

excusable neglect must plead and prove it.’” Cessna Fin. Corp. v. Bielenberg 

Masonry Contracting, Inc., 715 F.2d 1442, 1445 (10th Cir. 1983) (quoting Olson v. 

Stone (In re Stone), 588 F.2d 1316, 1319 (10th Cir. 1978)); see also, Pelican Prod. 

Corp. v. Marino, 893 F.2d 1143, 1146 (10th Cir. 1990) (“The burden is upon the 

party moving to have the judgment set aside to plead and prove excusable 

neglect.”). 

Relevant factors to the assessment of excusable neglect include “the danger 

of prejudice to the [opposing party], the length of the delay and its potential impact 

on judicial proceedings, the reason for the delay, including whether it was within 

the reasonable control of the movant, and whether the movant acted in good faith.”  

Pioneer Ins. Servs. Co. v. Brunswick Assoc. Ltd. P’ship, 507 U.S. 380, 395, 113 

S.Ct. 1489, 123 L.Ed.2d 74 (1993).   

b. The district court abused its discretion when it found the existence 
of “excusable neglect” under Rule 60(b) based upon the facts 
alleged by Ms. Brown. 

 
Ms. Brown’s counsel submitted an affidavit to the district court setting forth 

the reasons why she failed to oppose South Salt Lake and Larsen’s motion for 

summary judgment in June of 2012.  The facts set forth therein do not meet the 

standard of excusable neglect under Rule 60(b).  While the circumstances Ms. 
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Brown’s counsel confronted are unfortunate, they do not amount to excusable 

neglect under the factors articulated by the United States Supreme Court in 

Pioneer Ins., supra.   

i. Ms. Brown’s claimed reasons for failing to oppose the motion 
are not excusable neglect. 

 
Numerous courts from around the country recognize that an attorney’s 

carelessness or negligence is not enough to warrant Rule 60(b)(1) relief.  See e.g. 

Yeschick v. Mineta, 675 F.3d 622 (6th Cir. 2012) (neglect of counsel in not 

checking the docket was not “excusable neglect”); Feeney v. AT & E, Inc., 472 

F.3d 560 (8th Cir. 2006) (untimely receipt of a motion for summary judgment not 

excusable neglect); Cline v. Hoogland, 518 F.2d 776 (8th Cir. 1975) (ignorance or 

carelessness of an attorney generally not cognizable under Rule 60(b)(1)); Tucker 

v. Banknorth, NA, 333 F. Supp. 2d 50 (E.D. N.Y. 2004) (failure of attorney to 

timely oppose motion was not excusable neglect); Cobos v. Adelphi University, 

179 F.R.D. 381 (E.D. N.Y. 1998) (attorney’s mismanagement of case was not 

excusable neglect even when attorney’s conduct amounted to gross negligence); 

Bakery Machinery & Fabrication, Inc. v. Traditional Baking, Inc., 570 F.3d 845 

(7th Cir. 2009) (a lawyer who inexcusably neglects his client’s obligations does not 

present exceptional circumstances justifying relief from a final judgment, order or 

proceeding); Noah v. Bond Cold Storage, 408 F.3d 1043 (8th Cir. 2005) (attorney 

schedule not excusable neglect); Lepkowski v. U.S. Dept. of Treasury, 804 F.2d 
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1310 (D.C. Cir. 1986) (attorney’s failure to file timely opposition to a motion not 

excusable neglect); Deo-Agbasi v. Parthenon Group, 229 F.R.D. 348 (D. Mass. 

2005) (neglect of action leading to failure to timely respond to defendant’s motion 

to dismiss was not excusable neglect); U.S. for Use and Benefit of Elec. Machinery 

Enterprises of Puerto Rico, Inc. v. Fraya, S.E., 170 F.R.D. 346 (D.P.R. 1997) 

(attorney’s failure to timely file a motion was not the result of excusable neglect; 

management of multiple cases and of secretarial staff was within the range of 

competence expected of counsel).  

Excusable mistakes are mistakes that “a party could not have protected 

against” or otherwise prevented.  See Yapp, supra, 186 F.3d at 1231.  But a party 

who simply disregards or fails to predict the legal consequences of his or her 

deliberate acts cannot later undo those mistakes by claiming excusable neglect.  

See Rodgers v. Wyoming Atty. Gen., 205 F.3d 1201, 46 Fed. R. Serv. 3d 604 (10th 

Cir. 2000); see also, Williams v. New Orleans Pub. Serv., Inc., 728 F.2d 730, 734 

(5th Cir. 1984) (“We cannot agree that the repeated instances of deliberate 

indifference and disregard of the Court’s orders and requests displayed here were 

the product of ‘oversight’ or ‘inadvertence.’ ”); Robinson v. Wix Filtration Corp., 

599 F.3d 403, 413 (4th Cir. 2010) (“counsel’s calculated decision—to inform no 

one of computer malfunctions of which only he was aware, and to deliberately 

refrain from any attempt to ascertain whether summary judgment motions were 
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filed on the date he knew they were due—in light of local rules requiring electronic 

filing, cannot be characterized as ‘excusable neglect.’”). 

The case of Cintron-Lorenzo v. Departamento de Asuntos del Consumidor, 

312 F.3d 522 (1st Cir. 2002) is instructive here.  In that case, the plaintiff’s “basic 

argument [wa]s that she was suffering from many afflictions (physical, 

psychological, and emotional) during the” time she failed to respond to motions 

and participate during discovery.  Id. at 525.  “These culminated in the 

performance of a biopsy…followed by a cancer diagnosis two weeks later.”  Id.   

Despite these problems, however, the plaintiff in Cintron failed to 

communicate with the court, including not advising the court of her alleged 

impairments and failing to seek judicial approval for her repeated noncompliance 

with procedural rules, court orders, and a series of deadlines.  Judgment was 

entered, and she later moved to set aside under Rule 60(b).  The district court 

found that the plaintiff’s medical condition was not excusable neglect irrespective 

of her personal tragedy and emotional upheaval.  The First Circuit affirmed.   

“The problem[], is that she failed to bring any of these travails to the 

attention of the district court in a timeous fashion.  Instead, [she] dawdled for 

upwards of seven months[.]”  Id.  And much like Ms. Brown’s counsel here, the 

attorney in Cintron failed to comply with court deadlines or to respond to motions.  

“During and after that interval, she neither secured [other] counsel, nor answered 
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the several pending motions, nor apprised the court of a need for more time, nor 

revealed that her efforts were hampered by medical problems.”  “Against this 

backdrop, the order of dismissal cannot be faulted,” reasoned the First Circuit.  Id. 

at 526. 

Like the plaintiff in Cintron, Ms. Brown’s counsel’s conduct here in failing 

to respond to South Salt Lake and Larsen’s motion for summary judgment is not 

justifiable.  Ms. Brown’s counsel’s declaration makes clear that her conduct was 

not “accidental.”  To the contrary, she describes a series of intentional choices she 

made not to “respond to [] emails or phone calls” (Supp.App. 545), not to 

“complete any meaningful work” on her cases (Supp.App. 546), and not to meet 

deadlines or attend meetings (id.), etc.   

Thus, this is not a case of a single accident culminating in a missed deadline.  

This is a case where a lawyer abandoned her practice without taking any measures 

to prevent a judgment from being entered against her client.  That is intentional 

malfeasance, not a justifiable reason for setting aside a year-old final judgment.  

Ms. Brown’s counsel could have notified the district court of her ongoing 

difficulties, moved to withdraw from the case prior to the motion being filed (or 

even when it was pending), hired outside counsel to assist her in a timely manner, 

or undertaken a multitude of other actions to guard against the entry of final 

judgment.  She simply chose not to.   
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Under the plethora of case law rejecting an attorney’s claimed excusable 

neglect arising from willful malfeasance, gross negligence, and even garden-

variety carelessness, Ms. Brown did not establish the presence of excusable neglect 

and the district court’s finding to the contrary was an abuse of discretion.   

ii. Setting aside the judgment caused substantial prejudice to 
South Salt Lake and Larsen. 

 
The next element of the Pioneer Insurance case inquires of the prejudice to 

the party in whose favor judgment was entered.  As a result of setting aside the 

final judgment, South Salt Lake and Larsen suffered substantial prejudice.  The 

case had been closed for nearly a year at the time Ms. Brown filed her motion.  

Expectations were established regarding the finality of this matter.  Changing 

course at that phase caused substantial prejudice.  See Hamilton v. Water Whole 

Intern. Corp., 302 Fed. Appx. 789, 800 (10th Cir.2008) (a delay of forty-four days, 

coupled with the extra time and expense necessary to defend a new motion, 

constituted prejudice); In re Ottawa Bus Serv., Inc., 12-CV-2453-EFM, 2013 WL 

4431253 (D. Kan. Aug. 16, 2013) (finding under Rule 60 the existence of prejudice 

arising from delay sufficient to preclude party from serving untimely objection). 

Moreover, due to the delay that occurred, witnesses’ and parties’ memories 

undoubtedly deteriorated, particularly considering that the accident occurred nearly 

eight years before the district court granted the motion for summary judgment.  

The two individuals involved in the accident (Officer Larsen and Stephanie 
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Warpness) are now in their seventies.  It is a well-accepted fact that as time passes, 

recollections fade.  The decline in the state of the evidence only worsened with 

additional time, causing prejudice to South Salt Lake and Larsen. 

South Salt Lake and Larsen also suffered prejudice due to the extra time and 

expense they had to incur in defending against Ms. Brown’s claims after the 

summary judgment was set aside and the case was reopened.  See e.g. Hillcrest 

Bank, N.A. v. Anzo, 11-2035-JAR, 2011 WL 3299756 (D. Kan. Aug. 1, 2011) 

(denying motion to set aside under Rule 60 based in part on prejudice arising from 

“the time and expense caused by [movant’s] willful delay”).  This prejudice 

weighed strongly against setting aside of the judgment in their favor.  

iii. Ms. Brown caused significant delay that affected the 
proceedings. 

 
Ms. Brown has exhibited a near constant pattern of delay since the inception 

of this case.  The accident occurred on May 8, 2006.  This case was originally filed 

in Utah state court and it was dismissed twice: once in state court and again by the 

district court on the merits after Ms. Brown did not respond to South Salt Lake and 

Larsen’s motion for summary judgment.   

Furthermore, during the time this case was pending before the district court, 

Ms. Brown failed to meet virtually every deadline and procedural obligation 

imposed upon her.  Ms. Brown’s amended complaint was late despite a court order 

setting a date certain; her Rule 26 disclosures were late; her answers to discovery 
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were late and then deficient when she finally served them; her Rule 30(b)(6) 

deposition notice was late, and then again deficient as not reasonably particular 

under Rule 30.  Supp.App. 172-183 (and citations therein). 

In conformity with her practice throughout the pendency of this case, Ms. 

Brown’s counsel intentionally did not respond to the pending motion for summary 

judgment because she made a conscious decision not to attend to her law practice.  

This conduct is not excusable neglect.  See Kaercher v. Trustees of Health & 

Hosps. of Boston, 834 F.2d 31, 34–35 (1st Cir. 1987) (“In choosing not to reopen 

the case yet again, the district court necessarily relied…on the previous pattern of 

delay and neglect”). 

Furthermore, Ms. Brown personally was aware of at least some of her 

attorney’s pattern of dilatory conduct yet she never sought out other counsel or 

proceeded pro se.  In assessing relief under Rule 60(b), an attorney’s actions are 

attributable to the client, who has a duty to protect his or her own interests by 

taking such legal steps as are necessary.  See Pioneer, supra, 507 U.S. at 397 

(under our system of representative litigation, party cannot avoid consequences of 

conduct of his or her freely chosen representative); Link v. Wabash R.R. Co., 370 

U.S. 626, 633–634 & n.10, 82 S. Ct. 1386, 8 L. Ed. 2d 734 (1962) (district court 

did not abuse discretion in dismissing case when lawyer failed to appear at 

conference, because “each party is deemed bound by the acts of his lawyer-
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agent”); Ackerman v. United States, 340 U.S. 193, 197-98, 71 S.Ct. 209, 211, 212, 

95 L.Ed. 207 (1950); Speaks v. Donato, 214 F.R.D. 69 (D. Conn. 2003) (the 

conduct of the attorneys was imputable to plaintiff who failed to monitor their 

conduct, which was not excusable neglect); Thompson v. Thompson, 811 N.E.2d 

888 (Ind. Ct. App. 2004), transfer denied, 831 N.E.2d 740 (Ind. 2005) (same); 

Briley v. Farabow, 348 N.C. 537, 501 S.E.2d 649 (1998) (negligence of an 

attorney is attributable to the client and thus an attorney’s negligent mistake, 

evincing a lack of due care, is not a proper ground for relief from judgment); 

Butler v. Boeing Co., 175 F. Supp. 2d 1307 (D. Kan. 2001) (plaintiff’s failure to 

respond to motion for partial summary judgment while switching attorneys was not 

excusable neglect).    

Ms. Brown here is held to the same standard.  Ms. Brown failed to undertake 

the required steps to protect her own interests, despite having knowledge that she 

should have done so.  Her lawyer’s conduct is attributable to her, and that conduct 

did not warrant relief under Rule 60(b)(1).  The delay caused by Ms. Brown and 

her attorney warranted denial of relief under Rule 60(b). 

iv. Good faith 

The final element of the Pioneer Insurance balancing test inquires of 

whether the moving party acted in good faith.  Even assuming this element is 
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present here, it nonetheless did not justify the district court’s finding of the 

existence of excusable neglect. 

c. Because Ms. Brown did not file her motion within a reasonable 
time, the district court abused its discretion in granting her rule 
60(b) motion.   

 
Even assuming the district court did not abuse its discretion in concluding 

that Ms. Brown established the existence of excusable neglect, the district court 

abused its discretion in concluding that Ms. Brown’s motion—filed on the 364th 

day after the entry of judgment—was timely. 

i. Legal standard for timing of Rule 60(b) motion. 
 

Motions filed under Rule 60(b)(1) “must be made within a reasonable time 

and…no more than a year after the entry of the judgment or order or the date of the 

proceeding.”  FED. R. CIV. P. 60(c)(1) (emphasis added).  A Rule 60(b)(1) motion 

is not timely simply because it is filed within a year of the court’s entry of 

judgment.  See Security Mut. Casualty Co. v. Century Casualty Co., 621 F.2d 

1062, 1068 (10th Cir. 1980) (motion under Rule 60(b)(1) held untimely where 

there was a delay of 115 days between the date of judgment and date motion was 

filed).  Rather, Rule 60(c) requires that a motion be filed both within a reasonable 

time and within a year.  See F.R.C.P. 60(c)(1); White v. Am. Airlines, 915 F.2d 

1414, 1425 (10th Cir. 1990) (“A motion is not timely merely because it has been 

filed within one year of the judgment.”). 
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 Based on this rule of reasonableness in timing, “[w]here a party delays in 

filing a Rule 60(b) motion after discovery of the grounds for the motion, it must 

offer sufficient justification for the delay.”  Cummings v. Gen. Motors Corp., 365 

F.3d 944, 955 (10th Cir. 2004).  Whether a Rule 60(b) motion is made within a 

reasonable time depends upon the facts of each case, taking into consideration the 

interest in finality, the reason for the delay, the movant’s ability to learn of the 

grounds for relief at an earlier time, and the prejudice to other parties.  See United 

States v. All Monies from Account No. PO 204,675.0, No. 97 1250, 162 F.3d 1174, 

1998 WL 769811, *5 (10th Cir. Oct. 29, 1998) (unpublished) (citing Ashford v. 

Steuart, 657 F.2d 1053, 1055 (9th Cir. 1981)).   

This Court has repeatedly affirmed district courts’ denials of Rule 60(b)(1) 

motions where the motions were not filed within a reasonable time after the entry 

of judgment.  See e.g. Security Mutual, supra (affirming district court’s 

determination that Rule 60 was not filed within a reasonable time); V. T. A., Inc. v. 

Airco, Inc., 597 F.2d 220, 224 (10th Cir. 1979) (same); Sindar v. Garden, 284 

Fed.Appx. 591, 596 (10th Cir. 2008) (same); Cummings, supra at 954 (affirming 

denial of Rule 60(b) motion where plaintiff waited seven months after discovery of 

relevant information to file motion) (following White, supra); see also, Sprint 

Spectrum, L.P. v. Genesis PCS Corp., 236 F.R.D. 530, 534 (D.Kan., 2006) (same); 

Brown v. Dietz, 2005 WL 2175159, 1 (D.Kan., 2005) (“Plaintiff’s motion is 
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denied, first, because motions under Rule 60(b)(5) and (6) must be made within a 

reasonable time, Fed. R. Civ. P. 60(b), and plaintiff did not file the current motion 

within a reasonable time after the court’s entry of the final order in this case.”). 

ii. By waiting 364 days after the entry of judgment Ms. Brown 
failed to file her motion within a reasonable time.   

 
Ms. Brown’s Rule 60(b) motion was untimely because it was not filed 

within a reasonable time after Ms. Brown, her husband and her attorney all learned 

of the district court’s entry of summary judgment.  And even though she attached 

several declarations to her motion, Ms. Brown did not establish a sufficient 

justification for waiting almost a year after the entry of final judgment to file her 

motion to set aside.  The district court’s ruling to the contrary was an abuse of 

discretion.   

Ms. Brown’s counsel’s declaration set forth numerous life occurrences that 

allegedly gave rise to her failure to respond to the motion for summary judgment.  

The majority of those events occurred many months before South Salt Lake and 

Larsen filed their motion and the Court entered summary judgment on August 21, 

2012.  For example, Ms. Brown’s counsel claims that her husband’s medical issues 

arose in May of 2011 (Supp.App. 543), and that her claimed marital discord started 

in the end of 2011, some eight months before the Court entered summary judgment 

(id.).  Similarly, she claims that she “lost a key member of [her] staff, Krystal Bain, 

at the end of October, 2011,” (id. at Supp.App. 543-544), which is ten months 
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before summary judgment was entered.  Events that preceded the entry of 

judgment have nothing to do with establishing “sufficient justification” for Ms. 

Brown’s nearly year-long delay in filing the Rule 60 motion.  See Cummings, 

supra at 955.   

 What is important to the timeliness analysis, however, is Ms. Brown’s 

counsel’s concession that she learned of the Court’s entry of final judgment 

contemporaneously with its entry.7  See DE 68 at ¶ 32.  Not only did she receive 

the district court’s order, Ms. Brown’s counsel claims that receiving the order was 

the “wake-up call that [she] needed to take steps to get [her] practice, and [her] life, 

back on track.”  Id. at ¶ 33.  She arranged for another attorney to become involved 

in the case in an attempt to address the final judgment.  See Supp.App. 547-548.   

(She did not explain why she did not insist that the other attorney take immediate 

action to set aside the judgment, however).  As such, whether Ms. Brown’s Rule 

60 motion was timely depends on whether it was acceptable to wait 364 days from 

                                                 
7 Likewise, Ms. Brown and her husband both aver that they personally, like their 
lawyer, learned of the Court’s entry of judgment in August of 2012.  Supp.App. 
554; 564.  Ms. Brown was suspicious of her attorney and decided to apply for a 
PACER account.  Through PACER, Ms. Brown and her husband learned of the 
entry of final judgment.  Even though Ms. Brown and her husband 
contemporaneously learned of the entry of judgment in August of 2012, they did 
not terminate their counsel, proceed pro se, or find a new lawyer on their own.   
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August 24, 2012, the date of the original grant of summary judgment, to file her 

motion to set aside.8    

Further, even if Ms. Brown’s counsel was relying on another lawyer to 

prepare and file a Rule 60 motion, she candidly admitted she learned of his 

disbarment (and therefore his inability to file a motion) in January of 2013.  

Supp.App. 548.  Ms. Brown omits any discussion of why that attorney did not take 

action prior to his disbarment, or why she continued to be represented by him 

despite the fact that he did nothing to set aside the judgment between his entry of 

appearance on August 28, 2012 (Supp.App. 469-470) and January of 2013 when he 

was disbarred.  By the time the associate counsel was disbarred, almost five 

months had passed since the entry of judgment.   

Even though nearly five months had already passed, Ms. Brown’s counsel 

waited yet another five months until she retained yet another associate counsel 

“using [her] own personal funds” on May 29, 2013.  Supp.App. 548.  Ms. Brown 

never articulated any justification for waiting five months to hire a new attorney 

after the prior associate attorney was disbarred.   

                                                 
8 Ms. Brown and her husband implored counsel to file a motion to set aside the 
judgment as early as the end of August of 2012.  Supp.App. 559-560.  Apparently 
recognizing the necessity of a prompt filing, on September 3, 2012, Ms. Brown’s 
attorney stated that “[t]he motion to set aside will be filed tomorrow.”  Supp.App. 
561.  The motion to set aside was not filed until nearly a year later, on August 19, 
2013.  Supp.App. 486-501.   
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Given the timeliness requirements of Rule 60, if the second attorney was not 

available to be retained until May 29, 2013, Ms. Brown should have retained some 

other lawyer to review the case and prepare the motion.  Alternatively, Ms. 

Brown’s first counsel, who always remained counsel of record, should have 

prepared and submitted the Rule 60 motion herself.  Ms. Brown never explained 

why her first attorney did not simply prepare and file the Rule 60 motion on her 

own accord.   

Ms. Brown’s counsel’s declaration suggests that her wellbeing had improved 

by the time the district court granted summary judgment on August 21, 2012.  

According to her declaration, by early 2013, her mental health was better because 

she had already sought therapy and treatment.  See Supp.App. 546-548 at ¶¶ 26 

(commenced therapy and moved out of house); 32-33 (received wake-up call); ¶¶ 

34-37 (adopted new office procedures and hired quality staff); ¶ 38 (took action 

when learned Grimes had been disbarred).  Consequently, Ms. Brown’s first 

attorney should have been able to draft and submit a Rule 60 motion long before 

the second associate counsel was retained on May 29, 2013.   

Finally, although Ms. Brown ultimately retained associate counsel on May 

29, 2013, the second associate counsel did not file the motion to set aside until 

nearly three months later, on August 20, 2013.  Supp.App. 486-501.  Ms. Brown 

offered no justification for the three month delay that ensued after associate 
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counsel was retained in May of 2013, or why counsel waited until the day before 

the absolute final deadline to file the motion, other than a vague statement that 

associate counsel “was out of town a significant part of June, 2013.”  Supp.App. 

548.  Based upon the clear timing requirements of Rule 60 and the delay that had 

already preceded her retention, being out of town for a significant part of June did 

not provide sufficient justification for the timing of Ms. Brown’s motion.   

In short, Ms. Brown failed to establish “sufficient justification” for waiting 

364 days to file her motion to set aside.  Cummings, supra at 955.  The timing of 

the motion is unjustified and the district court’s determination that Ms. Brown’s 

motion was timely was an abuse of discretion.  See Cashner, supra, 98 F. 3d at 580 

(“…it is an abuse of discretion to grant relief [under Rule 60(b)] where no basis for 

that relief exists.”).   

CONCLUSION 

 Based upon the foregoing, South Salt Lake and Larsen respectfully request 

this Court affirm the district court’s grant of summary judgment, and if such ruling 

is reversed, that the Court affirm the judgment in South Salt Lake and Larsen’s 

favor on the alternate grounds that the district court abused its discretion in 

granting Ms. Brown’s Rule 60(b) motion to set aside the original August 21, 2012 

summary judgment. 
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STATEMENT REGARDING 
ORAL ARGUMENT 

 
Appellees and Cross-Appellants South Salt Lake and Larsen request oral 

argument.  The basis for their request is that the issues and arguments set forth 

herein are complicated and involve detailed state constitutional analysis and 

analysis of the law governing F.R.C.P. 60(b) motions.  Oral argument will assist 

the Court in ruling on this appeal by permitting counsel for the parties to address 

the Court’s questions regarding the issues outlined in the parties’ briefs.   

 DATED this 11th day of May, 2015. 

     CHRISTENSEN & JENSEN, P.C. 
 
 
     /s/  Sarah E. Spencer      
     David C. Richards 
     Sarah E. Spencer 
     Attorneys for Appellees and Cross-Appellants 
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       Sarah E. Spencer 
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Exhibit E   Transcript of July 7, 2014 hearing 

Exhibit F   Memorandum decision and order granting summary judgment 
  dated July 21, 2014 
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ZOlZ AUG 2 \ A 1[: 22 
IN THE UNITED STATES COURT FOR THE DISrr~STc9~P3'~ 

CENTRAL DIVISION 

AMANDA BROWN, 

Plaintiff, 

vs. 

OFFICER ARTHUR LARSEN, in his 
individual and official capacities, OFFICER 
JOHN DOE, in his individual and official 
capacities, and the CITY OF SOUTH SALT 
LAKE, a Municipal Corporation in Utah, 

Defendants. 

ORDER 

Case No. 2:10-cv-572 


Judge Dee Benson 


Before the Court is Defendants City of South Salt Lake and Officer Arthur Larsen's 

(collectively "Defendants") Motion for Summary Judgment as to Plaintiff Amanda Brown's 

("Plaintiff') Complaint. (Dkt. No. 55). 

Defendants filed their motion and supporting memoranda on June 21, 2012. (Dkt. Nos. 

55,56). Pursuant to DUCivR 7-1, Plaintiff had twenty-eight days after service of the motion to 

file a memoranda opposing the motion for summary judgment. Plaintiff, however, has not filed a 

memorandum in opposition to Defendants' motion for summary judgment. Accordingly, in light 

of Plaintiff's failure to oppose the motion, Defendants filed a Request to Submit for Decision on 

July 26,2012. (Dkt. No. 57). 

Case 2:10-cv-00572-DB-SA   Document 58   Filed 08/21/12   Page 1 of 2
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Having reviewed Defendants' motion and supporting memoranda, and for the reasons 

stated therein, the court hereby GRANTS Defendants' unopposed Motion for Summary 

Judgment. 

IT IS SO ORDERED. 

DATED this '("b day ofAugust, 2012. 

1)~ ;)~~ r--
Dee Benson 
United States District Judge 

Case 2:10-cv-00572-DB-SA   Document 58   Filed 08/21/12   Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 
 

CENTRAL DIVISION 

 

AMANDA BROWN,                    ) 

            Plaintiff,           ) 

vs.                              )  CASE NO. 2:10-C V-572DB 

CITY OF SOUTH SALT LAKE, a       ) 

Municipal Corporation of Utah,   ) 

et al.,                          ) 

            Defendants.          ) 

_________________________________) 

 

 

BEFORE THE HONORABLE DEE BENSON 

------------------------------- 

December 6, 2013 

 

Motion Hearing  
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A P P E A R A N C E S 

 

 
For Plaintiff:              KELLY ANN BOOTH 
                            8 East Broadway 
                            Suite 700 
                            Salt Lake City, Utah 
                             
                            KAY BURNINGHAM 
                            10 West Broadway 
                            Suite 610 
                            Salt Lake City, Utah 
 

 

 
For Defendant:              SARAH SPENCER 
                            DAVID RICHARDS 
                            15 West South Temple 
                            Suite 800 
                            Salt Lake City, Utah 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Court Reporter:             Ed Young 
                            351 South West Temple 
                            Room 3.302 
                            Salt Lake City, Utah 84 101-2180 
                            801-328-3202        
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December 6, 2013                                  1 1:30 a.m. 

P R O C E E D I N G S 

 

THE COURT:  Good morning.  

Amanda Brown versus City of South Salt Lake and

others.  The case number is 10-CV-572.  We're here to hear

argument on the plaintiff's motion to set aside ord er of  

summary judgment pursuant to Rule 60(b) of the Fede ral Rules 

of Civil Procedure. 

Could I ask counsel to please stand and state your

names and who you represent so that it is clear on the

record.

MS. BURNINGHAM:  Certainly, Your Honor.  Kay

Burningham representing Mandy Brown.

MS. BOOTH:  Kelly Ann Booth, co-counsel

representing Ms. Brown.

MS. SPENCER:  Good morning, Your Honor.  Sarah

Spencer with Christensen & Jensen on behalf of the

defendants South Salt Lake City and Officer Arthur Larsen.

MR. RICHARDS:  Dave Richards, Your Honor,

Christensen & Jensen, on behalf of the same defenda nts.

THE COURT:  Thank you.

Ms. Burningham, you may proceed.

MS. BURNINGHAM:  Thank you, Your Honor.

Your Honor, I'm sure that you have read the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429433     Date Filed: 05/11/2015     Page: 4     

78 of 185



     4

briefing, and because of that, unless there is a qu estion I

will just go into some issues that may not have bee n

directly addressed in the briefing.

First of all, defense counsel argued, and this is

at the end of their opposition to the 60(b) motion,  that

basically Mrs. Brown would lose anyway because of t he

government immunity statutes.  I don't think that i s the

law.  I think under a case cited by the defense in their

motion for summary judgment, Bott versus DeLand, 92 2 Pacific

2nd, 732, the Utah Supreme Court specifically held that they

would not circumscribe Article One, Section Nine, t he

unnecessary rigor clause, that it would be an unrea sonable

regulation of Bott's constitutional rights if they were to

subject that to the immunity statutes.

I think the one thing that was not addressed, and

I'm sort of back ending this into the 60(b) motion,  but -- 

THE COURT:  Sure.

MS. BURNINGHAM:  I think the one thing that was

not addressed in their opposition to our 60(b) moti on is the

unnecessary rigor, and that is really the gist or t he

gravamen of the complaint that Mrs. Brown has again st both

defendants.

Also, let me just point out that another argument

is that she has other remedies under the federal

constitution and perhaps statutory remedies under t he Civil
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Rights Act, 42 U.S.C. 1983.

However, in the Spackman case they again cite in

their motion for summary judgment, it is clear, and  I am

quoting from page 17 of their motion for summary ju dgment,

although the question of whether federal remedies p rovide

adequate redress for violations of the Utah constit ution

remains an open one, no Utah appellate court has ev er

rejected such a proposition.  In citing Spackman an d making

the argument that there are existing remedies avail able to

redress Mrs. Brown's complaint, that has not really  been

ruled upon by any Utah court, and we do think that if given

the chance to oppose the motion for summary judgmen t, that

she could do that and do that successfully.

That is one of the criteria in the 60(b) motion,

whether or not there is a meritorious defense, and I think

that there would be a meritorious defense, and that  if

allowed to oppose the summary judgment motion, then  the

Court would see that that is the case.

Just to summarize the other arguments under

Section One, Kelly Ann Booth was going through a se rious

time with health risks, lots of personal issues, an d while

it is true that she did not oppose the motion for s ummary

judgment, as soon as she realized that she had negl ected to

do that, she did hire counsel to go in and remedy t he

situation even though his remedy was not the approp riate
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one.  I forget his name --

MS. BOOTH:  Mr. Grimes.

MS. BURNINGHAM:  Yes.

MS. BOOTH:  Jonathon Grimes.

MS. BURNINGHAM:  Jonathon Grimes came in and made

the motion, sort of an ex post facto motion to try and

reinstate the summary judgment.  The Court rightly denied

that motion because it was beyond the time and he s hould

have made a 60(b) motion as was pointed out by defe nse

counsel.

When she heard that he had been disbarred, and she

thought that he had gone ahead and taken care of it , and

when she heard he was disbarred, which I believe it  was in

January, she put forth a lot of effort to find an a ttorney

that was experienced in civil litigation to go ahea d and

make the appropriate motion.  Ultimately she contac ted me,

and with the client and the issues back and forth, it took

us until the end of May to get an agreement that wa s

circumscribed, because I'm actually moving in two w eeks and

I would not be able to handle the case throughout t he rest

of the course of the case should Your Honor grant t he

motion.

At the end of May we did reach an agreement with

the clients that they would like me to represent th em on a

limited basis.  I filed the notice of appearance fo r a
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limited appearance, and it did take June and July t o get all

of the expert affidavits in and to have everything ready to

file just in time before the two-year statute ran.

I guess, Your Honor, the point is that this case

is really I think something that equitably should b e ruled

upon in favor of the plaintiff.  Of course, it is u p to your

discretion.  I guess we're throwing ourselves on th e mercy

of the Court really because it is discretionary.  U nder

subpart six of Rule 60(b), the Court is allowed to grant the

motion for any other reason.

I think the reality of the situation is, and I

believe that Your Honor has had experience in the c orporate

world, and I know that it is very simple actually, if you

have sufficient funds to go out and find another la wyer to

replace the one that perhaps didn't do a good job o r that

has withdrawn from the case, but it is not the same  when

you're working on a contingency case and when you a re just a

plaintiff without a lot of funds because you have b een

injured.

I would only say and offer that there is really no

prejudice to the defense, pointing out that one of their key

witnesses has been deposed, and the other third-par ty

tortfeasor -- her testimony is really not that sign ificant,

because there is no dispute as to the force of the impact on

the cars, whereas there is in fact a dispute as to what that
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would have been on Mrs. Brown's body, and we defini tely have

experts to opine as to that type of thing.  So the

opposition as far as the case being too old, I thin k that is

really sort of a specious claim.  

We're here today to tell Your Honor that there is

another attorney that has been retained and is read y to

oppose the summary judgment motion within any time frame

that you would order.  We also are willing to pay, if we

need to, for the defense costs for having to oppose  the Rule

60(b) motion.  Given those two things, I don't thin k that

there is truly any prejudice to the defendants and we would

submit it on those issues.

Thank you.

THE COURT:  Thank you very much, Ms. Burningham.

Ms. Spencer.

MS. SPENCER:  Thank you, Judge.

The defense position is that the plaintiff's

motion should be denied for the simple reason that the

requirements of Rule 60(b) are just not satisfied i n this

case.  I am just going to start with the law, Your Honor.

There are really three components to this analysis

why the plaintiff's motion should be denied.  Most

importantly, it is the circumstances that are outli ned in

the moving papers and the attached declarations, an d they

simply don't constitute excusable neglect as that t erm has

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429433     Date Filed: 05/11/2015     Page: 9     

83 of 185



     9

been defined under the case law from both the Tenth  Circuit

and the Supreme Court.

Secondly, even if we assume just for the sake of

argument that the conduct and circumstances are exc usable

neglect that would justify the failure to oppose th e motion

for summary judgment at the outset, we still have a

significant delay that ensued after the entry of ju dgment.

The rule clearly provides that a Rule 60(b) motion must be

filed within a reasonable time and we submit that t hat is

not the case.

The third reason is simply that the claims in fact

do not have merit.  We have established at length i n our

summary judgment motion that there was no constitut ional

violation that arose from this very minor five-mile -an-hour,

low-speed collision that occurred in a parking lot.   So the

excusable neglect issue, whether the conduct at iss ue even

rises to that level, I want to point out to the Cou rt that

the case law is clear that it is the plaintiff's bu rden to

establish excusable neglect.  There are a multitude  of

factors that the case law recognizes that come into  play in

this analysis.  Those are the reasons for the delay , the

prejudice to the opposing party, the length of the delay and

how that has affected judicial proceedings and then  whether

there is good faith present.

We have cited numerous cases and there are cases
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from all across the circuit courts of the United St ates that

hold that an attorney's carelessness or failure to timely

respond to a motion generally does not rise to the level of

excusable neglect.  There are many cases across the  United

States that have denied relief in factually analogo us

situations, and we have cited those cases on pages 8 and 9

of our opposition brief.

The circumstances here simply don't justify the

failure to oppose a motion for summary judgment.  T he

conduct that was described in the declaration is es sentially

a conscious decision not to move forward with handl ing cases

on counsel's docket.  That simply is not excusable neglect.  

The second factor, the length of the delay, I

think that this decision not to oppose summary judg ment is

reflective of the delay that has really been presen t in this

case since the beginning.  This case has already be en

dismissed twice.  It was filed in state court and i t was

dismissed there.  It was refiled and it was then re moved to

this court.  Since we have been in this court, basi cally

every filing that was due, every deadline that was docketed

on the Court's calendar from discovery to motions, 

disclosures, they were not done on a timely basis.  We had

to even file a motion to compel at the outset of th is case

even to obtain the plaintiff's initial disclosures.

We have seen a pattern of delay that has been
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present throughout this case from the beginning, an d the

circumstance of not opposing the motion and then wa iting

almost a year to file a Rule 60(b) motion is just r eflective

of what has happened since really 2006 when this ca se was

filed.

We do disagree with plaintiff's counsel that there

is no prejudice here.  To the contrary, there is am ple

prejudice arising from the delay that has ensued in  this

case.  We have also cited cases on page 11 of our b rief, and

there are many cases where both circuit courts and district

courts have recognized that simply delay combined w ith the

additional expense that is going to be incurred in reopening

a case that has been closed gives rise to prejudice  for

purposes of the excusable neglect analysis.

Memories fade, and that is undisputed, and my

co-counsel and I are going to have to go back and r ereview

all of the depositions in this case and the pleadin gs and

the cases, and if we are in the situation of re-bri efing the

summary judgment motion, we're not going to be star ting from

scratch, but we're certainly going to have to dupli cate

effort.

Additionally, the witnesses in this case have

moved on.  This accident was in 2006.  Officer Lars en, our

client, has retired.  He does not even work at Sout h Salt

Lake City anymore.  Basically this case could have been
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adjudicated to a final judgment probably within thr ee years

of it originally being filed in December of 2006.  There is

no reason that coming up on 2014 we should be looki ng at

reopening a case that has now been closed for more than a

year.

Turning to the second basis why the Court should

deny the motion, even if we assume that there is ex cusable

neglect, there has been no justification provided f or why

plaintiff waited 364 days to file the Rule 60 motio n.

Plaintiff and plaintiff's counsel knew in August of  last

year when the Court granted the motion that judgmen t had

been entered.  The declarations attached to the mot ion also

seem to indicate that by that time things were gett ing

better and changes were being made.

I believe that counsel and plaintiff both had the

burden to move forward more promptly than waiting 3 64 days.

We would submit that that is not a reasonable time.

Finally, the motion should be denied because as is

set forth in our motion for summary judgment, there  is no

evidence of a constitutional violation here either under

federal law or Utah law.  Ms. Burningham mentioned at the

beginning that we had made an argument about the im munity

statute coming into play.  We are not arguing that.   The law

is very well established that constitutional claims  are not

barred or limited by immunity statutes.  That is no t what we
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argued at our summary judgment motion.  What we arg ued was

under the undisputed record evidence that -- 

THE COURT:  What do you mean by immunity statutes?

MS. SPENCER:  I believe Ms. Burningham indicated

when she stepped up to the podium that the Governme ntal

Immunity Act of Utah would somehow bar or limit the

plaintiff's unnecessary rigor claims under the Utah

constitution and that is incorrect.  Actually the J enson

case from the Utah Supreme Court came out and expre ssly said

Utah constitutional claims are not going to be limi ted by

the governmental immunity statute.  You don't have a file a

notice of claim and the caps that are in the immuni ty

statute would not bar an alleged violation of the

unnecessary rigor provision.  

We are not arguing that.  We simply say under the

undisputed record evidence, there is no evidence of  a

violation.  That would be the final reason, Your Ho nor, that

we believe that the motion should be denied.  The c laims are

without merit.  If we do come to the point of adjud icating

again the summary judgment motion, it would be gran ted, and

there is no reason to go through that exercise.

THE COURT:  I take it the entire case centers

around the negligence of the officer in not seat be lting the

passenger?

MS. SPENCER:  That is correct, Judge.  The essence
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of the alleged constitutional violation boils down to the

fact that Ms. Brown was not seat belted at the time  that

there was a low-speed collision at five miles an ho ur in the

parking lot of the South Salt Lake City Justice Cou rt.

THE COURT:  Thank you.

MS. SPENCER:  Thank you, Judge.

THE COURT:  Ms. Burningham, your response, please.

MS. BURNINGHAM:  Yes.  Thank you.  Just a couple

of things, Your Honor.

Counsel indicated that it was her interpretation

that Ms. Booth made a conscious decision just to no t

practice or follow up with her cases.  I don't thin k that is

true.  I think in the declarations we have from the  health

care provider, she was diagnosed with posttraumatic  stress

syndrome, and I think with a diagnosis of that that  I don't

think any conscious decision can necessarily follow  from

that.  She did try.  She made efforts, and perhaps they were

not the best efforts, but given her emotional condi tion, I

think that is understandable.

THE COURT:  On the issue about not filing this

Rule 60 motion for 364 days, that is maybe the more

troubling one to me.  

MS. BURNINGHAM:  Okay.

THE COURT:  It seems like the facts are pretty

clear, seem absolutely clear that the plaintiff and  her
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lawyer knew about the entry of judgment right when it

happened in August of 2012, and there are at least some

arguable circumstances that may have prevented the Rule 60

motion from being lodged in the first four or five months,

but I don't see why it took almost an entire year.  They say

that is unreasonable delay.  So for about half of t hat

period it appears that the plaintiff and her counse l had

some of the same issues going on, but then they see m to

stop.

MS. BURNINGHAM:  Would you like me to address

that?

THE COURT:  Yes.

MS. BURNINGHAM:  Your Honor, that has been

explained specifically in the declarations.  I am s ure that

you have read them.  From what the declarations do say, and

I believe you're indicating that, yes, hiring Jonat hon

Grimes and that type of thing, and she relied on hi m and he

was a civil litigator, I understand, or held himsel f out to

be, but that first three or four months might be re asonable

in your interpretation, but then it was into the ne xt year,

January and February, that seems to be a protracted  delay.  

Is that correct?

THE COURT:  Yes.

MS. BURNINGHAM:  I would just say that Ms. Booth

at the time, again, was suffering from incredible p ersonal
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problems.  She just does criminal law mostly and is  not a

civil litigator.  She contacted me I believe it was  in March

or so, so that is January and February and March, a nd she

was looking around for other counsel, and she conta cted me

in March and, as indicated in her declaration, we w ere not

able to get an agreement with our client who, unfor tunately,

has -- I really can't testify here and I shouldn't do

that -- they were difficult to reach.  Also, there was a

matter of just getting an agreement for limited

representation and they didn't understand that.  We  tried to

explain that.

By the time that everything was worked out, it was

the end of May.  That gave us three -- well, it was  filed in

less than three months, so June and July and then i t was

filed on August 20th.  The problem there is that th e experts

that we had, one of them did not -- I can represent  this to

you, and I think Kelly can represent this to the Co urt too,

and she is the one that told me this.  The expert t hat we

had got hired by another municipality and so he did  not want

to even file a declaration in this case.  We had to  find

another liability expert, and then we had to get th e expert

to testify on behalf of her, and it just took that long to

get everything done and get the evidence in.

I understand your position on that.  I would just

say and point out that subsection six can -- this d oes not
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have to do with excusable neglect -- that allows th e Court

to go ahead and grant a motion, a 60(b) motion even  beyond

the year period.  I know that that is for something  that is

really unusual.

I think in this case what has happened is that the

evidence shows with specificity documentation of wh at she

has gone through during this time period, and when you

compare that to the other cases cited by the defend ants,

many of them were ruled unfavorably because there w ere no

specific facts alleged as to why the delay took so long.  It

was just something like, well, we didn't want to ju mp the

gun and do it and be subject to Rule 11 sanctions o r things

like that.  There is no specificity with that.  Bas ically

we're throwing ourselves on the mercy of the Court for my

client, Mandy Brown.  

I would just like to point out another thing, Your

Honor, if I may continue.  Counsel said this case h as been

around for a long time, since 2006.  It was origina lly filed

in state court.  That was a pro se filing.  It didn 't have

anything to do with being represented by counsel.  Also,

there is an issue as to the unnecessary rigor issue , and I

am wondering if Ms. Booth can address that briefly.

THE COURT:  If she would like, sure.

MS. BURNINGHAM:  Okay.  Did you have any other

questions of me?
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THE COURT:  I didn't.  Thank you.

MS. BOOTH:  Judge, I appreciate the Court's time.

Ms. Burningham was kind of the expert that we

retained to handle the 60(b) aspect, but I don't kn ow that

she is as familiar with the unnecessary rigor and t he

constitutional underlying claims, and I will indica te that

there is a lot of discovery that occurred in this c ase.

This is not simply a case that languished, languish ed,

languished.  There were several depositions that we re taken

in the case.  That was all taken care of.

Really it was the time period where, you know, my

husband had an aneurysm in May, and I think we have  covered

that, but in terms of -- before I go into the unnec essary

rigor issue and the delay after entry of judgment, I handed

that off to Mr. Grimes.  In fact, I think he filed a

substitution of counsel.  I didn't really intend to  stay on

the case at that point because I was not in a place  to do

that.  He got disbarred.  When I found that out, yo u know,

again, it was sort of like what do I do?  I spelled  it out

in my affidavit.  I was at that point sort of subst itute

counsel.  I was not even really in the case, except  that I

was kind of keeping an eye on it and certainly worr ied about

my client.

I wanted to find counsel.  I knew I couldn't do it

myself, and I wanted to find counsel that was an ex pert in
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this area and that had a lot of experience.  As I p ut in my

affidavit, I made lots of efforts to find the right  counsel

to do this.  I reached out in March and finally was  able to

find someone to do that.  Ms. Burningham has reflec ted what

the record was with that.  If I recall, actually sh e was out

of town in June for like three or four weeks and th at was

part of it.

But, in any event, the unnecessary rigor claims,

and I think this is what this comes down to, and I think the

Court could make a finding in its equitable powers about the

first and second issues.  I think the Court could s ay, look,

you know, you have an attorney here who really mess ed it up

for her client.  I think this really boils down to whether

the Court believes that but for my negligence, whic h I argue

is inexcusable, is there enough here for the case t o go

forward?  If there was an opposition to the summary  judgment

is Ms. Brown likely to prevail?

I think that comes down to her unnecessary rigor

claim.  I have always thought this was an unnecessa ry rigor

case.  That is why when Mr. Brown approached me, an d he had

filed the pro se claim and didn't include unnecessa ry rigor,

and when I looked at it and said I would help, that  is when

I amended it and added the unnecessary rigor clause .  That

is because I think governmental immunity gets aroun d a lot

of the other issues, but when you look at the unnec essary
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rigor clause, there are two points to that.  One is  was the

action by the city official necessary?  Two, was it  rigor

that the general public is not subjected to?  That is laid

out in the Dexter case and the Bott versus DeLand c ase.  

In this case there is a factual dispute about

whether the failure to seat belt Mandy Brown was ne cessary.

We deposed Mr. Larsen.  I deposed Mr. Larsen.  The

undisputed facts were that he does not remember Ms.  Brown

asking him to seat belt her.  She testified unequiv ocally

that she asked him to seat belt her.  Mr. Larsen's response

and the city's position has been that it was necess ary for

him not to seat belt her in order to maintain offic er

safety.  That has been an argument that they have a dvanced

and that is what he said in his deposition.

The affidavit of Mr. Markovetz, who is the second

expert that we had on this case, has opined that th at simply

is not the case.  Not only is it not the case, but it is not

even a close call that it is not the case.  He woul d come in

and testify very clearly that that is not a require ment and

that that is not an issue.  So I think that they wo uld be

able to submit affidavits, and that would be an iss ue to go

to the jury about whether the jury believes, based on the

battle of the experts, whether the seat belting was

necessary.  That is the first issue on the unnecess ary rigor

claim.
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The second issue is whether that was rigor that

Ms. Brown was subjected to that the general public wouldn't

be subjected to, and I think there is -- I am not e ven sure

that that would be disputed by the city.  There is certainly

ample evidence that we could put on there.

At the end of the day, on the unnecessary rigor

issue, this is not a case that I think the Court co uld

decide as a matter of law.  Had I had the wherewith al, I

would have simply provided those depositions to the  Court

like we have now, and argued to the Court that that  is a

material issue in dispute, and that it would preven t the

defendants from getting summary judgment and the ca se should

go forward to trial.  

At the end of the day, Judge, I hope the Court

recognizes that I have opened up a significant amou nt of

personal information to the Court and to opposing c ounsel,

and that Ms. Burningham is right that we really are  here

throwing ourselves at the mercy of the Court.  I am  trying

to make this right for Mandy Brown.  I am asking th e Court

in its equitable powers to find on the first two is sues

raised by the defendants that there is excusable ne glect and

that the time was not unreasonable in light of the

circumstances that were described.  

As to the third issue, we would ask the Court to

find that there are issues meritorious enough to al low the
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plaintiff to file an opposition to the summary judg ment.  

I thank the Court for its time, and unless you

have any questions -- 

THE COURT:  No, I don't.

MS. BOOTH:  Thank you, Judge.

THE COURT:  Thank you.  

Do you want to say anything else, Ms. Spencer?

MS. SPENCER:  Thank you, Judge.

We briefed this issue extensively in the summary

judgment motion, and the Utah Supreme Court in the case of

Dexter vs. Bosko confronted a very similar factual scenario

as this.  What it boils down to is a failure to sea t belt

without more, some other evidence of recklessness o r

egregious conduct, of speeding through the streets at 100

miles an hour, things that would show more than mer e

negligence.  That is required in order to make out a claim

for a violation of the unnecessary rigor provision of the

Utah Constitution.

What we're talking about in this case is a

five-mile-an-hour, low-speed impact where the other  driver

testified in her deposition that she didn't even th ink that

it would be necessary to call the authorities.  She  just

wanted to leave.  There was no paint transfer from the

vehicles.  The investigating officer from the Utah Highway

Patrol couldn't even see any evidence of paint tran sfer.  It
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was a very minor, low-speed collision.  

At best the allegations might make out a claim of

negligence, but the law is very clear that negligen ce is

never enough to establish constitutional liability under

either the Utah constitution or the federal constit ution.

The undisputed record evidence shows that there is simply no

unnecessary rigor and there was not a violation of the Utah

constitution.

Based on that, we believe that the summary

judgment would be granted if we were to come before  the

Court again, but, more importantly, 364 days is not  a

reasonable period of time within which to file a Ru le 60

motion.  That is why the Rule 60 motion should be d enied.

Thank you, Judge.

THE COURT:  Thank you.

Tell me, either one of you, if you want to respond

to that.  It is a simple argument.  Look, even if w e come

back, you're going to lose.  There is nothing here other

than the negligence case.  

MS. BOOTH:  It is not the negligence issue,

inasmuch as Officer Larsen intentionally did not se at belt

her after being requested.  The other intentional a ct was

that he handcuffs her behind her back.  That is not  a, oops,

I forgot to do something.  That is intentional cond uct where

he intentionally does not seat belt her and intenti onally
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puts her in a very vulnerable position.  That is wh at Mr.

Markovetz indicates that those are intentional acts .  Those

intentional acts are what overcome the negligence, and that

is something that I think the Court could really lo ok at

when we flesh it out in a full summary judgment opp osition,

which is Mr. Markovetz's affidavit testimony and th e case

law that really does support -- there are cases out  there

that support the idea that it is intentional acts r ather

than -- if Mr. Larsen had said, look, I understand that the

policy is that we should seat belt people, and I wa s so

hurried and rushed that day and I forget to.  The u ndisputed

record evidence is that Ms. Brown asked him to seat  belt her

and he declined to seat belt her.  That is where yo u have

intentional acts.

THE COURT:  Negligence often involves intentional

acts which people claim lead to negligence.  You of ten have

people doing something intentionally which later in forms an

argument that they acted negligently.  Just because  somebody

does something intentionally, that is handcuffs a p erson and

puts her in a police car, and then if we assume the  facts in

favor of Ms. Brown, that she asked to be seat belte d and he

didn't, and as I understand from your brief, his re sponse is

you'll be fine, and then you have this collision in  the

parking lot, and I am having a hard time seeing how  we get

beyond negligence.  
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You want this relief, and I have a great deal of

sympathy for your circumstances, but I don't want t o do it

if it is just futile.

MS. BURNINGHAM:  Your Honor --

THE COURT:  Yes.  

MS. BURNINGHAM:  Excuse me.  If I could read the

holding from Dexter that would apply here, and it i s just a

two line -- I am reading from paragraph 25, the lat ter part

of the paragraph.  Dexter versus Bosko.  Do you wan t the

cite?

We are satisfied that a flagrant violation of the

unnecessary rigor clause has occurred whenever the following

two elements are established.  First, the nature of  the act

presents an obvious and known serious risk of harm to the

arrested or imprisoned person, and, second, knowing  of that

risk, the officials acted without other reasonable

justification.

THE COURT:  Right.  Well, that is fine, but it

just seems like a negligence case.  It has not been  that

long in our history, and I can take judicial notice , when we

didn't have seat belt laws.  People for decades and  decades

rode around in cars without seat belts.  You're goi ng to say

that this is a case where there is an issue -- read  that

first requirement again -- put her in a position wh ere it

was a known serious danger.
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MS. BURNINGHAM:  Obvious and known and serious,

yes, Your Honor.  Actually I think it was in the ei ghties

that Utah required seat belts, so even though that seems

like not long ago to us, maybe it is because of our  age, it

actually is quite a while ago, 20, 30 years ago.  I  have

done a lot of P.I. cases for plaintiffs, and a lot of times

even though there is really minimal impact, the for ces that

come to play for a plaintiff who especially has her  hands

tied behind her back and is situated the way she is  -- 

THE COURT:  I recognize that if I take your facts

about the damage caused to her, and I recognize tha t, and

you have cases like this that resulted in verdicts,  cases

that are similar enough to this to tell me that thi s is not

just a simple negligence case.

MS. BOOTH:  That is the problem, Judge.  We are

forging a little bit of new ground.  There are real ly not a

lot of cases on unnecessary rigor, but there are ot her cases

from other jurisdictions that have similar case law  that

talk about the intentional act, and that is really what

we're asking the Court to do is give us an opportun ity to

brief that to the Court.  I recognize that reopenin g a

case -- is it just going to be futile -- I don't th ink -- I

think there is enough here to let us brief it.

THE COURT:  Not to mention qualified immunity.  I

recognize that a lawyer in your position is in a to ugh
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position.  You might be liable to your client for s ome legal

malpractice for not pursuing this correctly.  But e ven in

that case and if that case were to be brought, that

plaintiff would have to prove that this was somethi ng that

you were going to win.  You want to stir this all u p again

to I guess avoid that possibility, and maybe you're  feeling

guilty that you didn't pursue this as diligently or  ride

herd on it like you should have, but underneath it all, all

we have is a simple negligence case, which are impo rtant,

and simple negligence cases are important in the la w and I

am not saying they are not.  You want to take a ter m like

unnecessary rigor to get around the Governmental Im munity

Act, which does have some basis in common sense goi ng back a

lot farther than the seat belt laws, that we don't impose if

governmental immunity attaches simple negligence li ability

on public officials.

You have a woman in a parking lot in the back of a

police car through her own actions, and apparently there was

a warrant or something and she had to be taken into  custody,

so she is in the car because she didn't comply with  the

rules apparently, and I don't know what -- 

MS. BURNINGHAM:  Actually she was on probation and

she was -- 

THE COURT:  Well, that is not complying with the

rules.  She is in the back of a police car and they  don't
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seat belt her.  She asked to be and they didn't.  T hat seems

like that was not a good idea, especially after wha t

happened, but I am having a hard time seeing how th at

amounts to anything more than negligence at best.  

MS. BOOTH:  Here are the two issues on that.  One

is in terms of legal malpractice -- I am not here t o avoid a

legal malpractice issue.  Put that aside.  If that

happens -- I have been very open with everyone and said I

messed up.  If they make a claim on my insurance, t hey make

a claim on my insurance.  

The more important issue and the reason I am

pushing this, and I get that stirring this up and s tanding

here telling you that I think she could win, I mean , I just

made a recording that could be used against me in a  legal

malpractice case, but I think that she could win an d here is

a logical exercise.  If we were to prevail against the City

of South Salt Lake, it would have a chilling effect  for them

to stop putting people in vehicles handcuffed behin d their

back where they don't seat belt them, where they ar e not

protecting people that are in their custody.  That is why it

is an unnecessary rigor clause.  

The reason it puts us within the realm of

unnecessary rigor and not a simple negligence case is

because she is in custody.  The question is is she subjected

to rigor that the general public would not be subje cted to?
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At the end of the day, we want South Salt Lake to s top doing

this.

THE COURT:  Well, that is a nice idea, but how do

we know they are not?  How do we know they are not seat

belting people now?

MS. BOOTH:  I deposed --

THE COURT:  You would think after something like

this they might have changed their mind.  I don't k now.

MS. BOOTH:  I deposed the -- 

THE COURT:  Hopefully we learn from our mistakes.

MS. BOOTH:  I deposed the court administrator and

they are not.  I specifically asked that and they a re not.

THE COURT:  They have a policy that they don't

seat belt -- 

MS. BOOTH:  They don't have any policy at all.  

THE COURT:  Do you know whether they are or aren't

seat belting -- 

MS. BOOTH:  According to the court administrator,

they are not.

THE COURT:  They don't have a policy?  

MS. BOOTH:  They don't have a policy.  I think I

asked the question are you and she said I don't bel ieve we

are.

THE COURT:  You don't -- 

MS. BOOTH:  I don't believe we are.
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MS. BURNINGHAM:  Didn't you ask Mr. Larsen, too,

Officer Larsen?

MS. BOOTH:  Officer Larsen retired maybe a couple

years after and he said, yeah, even after this we d idn't

seat belt. 

MS. BURNINGHAM:  There are seatbelts in the van.

MS. BOOTH:  The other issue is Mr. Larsen

testified that if he goes to the jail, he has to no t only

secure his weapon, but the jail policy is that they  seat

belt people they transport.

MS. BURNINGHAM:  I don't know, Your Honor, but I

have just heard, ever since I was I guess just out of

college, that, you know, you have to wear your seat  belt.

You have to wear your seat belt.  Everybody puts on  their

seat belt.  I think you could almost take judicial notice

that that is the safe thing to do.  You have, as Ke lly

pointed out, a prisoner who cannot put on her own s eat belt,

and she asks the officer to please put her seat bel t on

because she is cuffed, and I think that is really s ort of

beyond negligence and maybe something more.  She is  kind of

helpless.

THE COURT:  What is the more?

MS. BURNINGHAM:  Gross negligence, but, you know,

even more than that, I think it is an intentional a ct that

could get around the immunity defense.  I think jus t given
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the opportunity to brief that, especially when we h ave

offered to pay for the defense costs in opposing th e 60(b)

motion, and Michelle Olsen is the civil --

MS. BOOTH:  Margaret Olsen.  

MS. BURNINGHAM:  Excuse me.  She is the one that

has been retained or who will be retained if we are  given a

chance to do that, and so I really don't see the pr ejudice

to the defendant in having to give us time to oppos e this,

even 30 days, 45 days.  That way it would be fleshe d out and

she would have her day in court.  

Thank you.

THE COURT:  Thank you. 

I will take the matter under advisement.

Did you have --

MS. SPENCER:  Can I just say one thing?

THE COURT:  Yes, you may.

MS. SPENCER:  I just wanted to point out, and I

will be very brief, that the law enforcement office r whose

declaration is attached to the plaintiff's Rule 60 motion,

he was not designated as a witness in this case.  H e has not

been designated as a fact witness.  He was not desi gnated as

an expert witness.  We have not taken his depositio n because

he was not designated as a witness, and we would ve hemently

oppose any efforts to utilize his opinions in oppos ition to

summary judgment.  We would object to that under Ru le 56.  

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429433     Date Filed: 05/11/2015     Page: 32     

106 of 185



    32

The last thing I did want to point out is in the

summary judgment briefing there are valid law enfor cement

reasons for not seat belting inmates being transpor ted in

vehicles, especially when there is one officer that  is

dealing with the inmate.  Those are in the briefs.  

THE COURT:  Tell me what they are.

MS. SPENCER:  Well, specifically where this was

occurring it was an open air area, so it was not se cured

within a building, and we had one law enforcement o fficer,

Officer Larsen, and Ms. Brown.  First of all, it is  a man

and a woman and there are some concerns in that sce nario

where just having no one there to sort of see what is going

on if she were to make some sort of accusation of i mproper

touching or something like that, and one of the oth er

concerns that has been set forth is exposing the of ficer's

weapon to the inmate when the officer has to come i n close

proximity to the inmate in order to latch the seat belt.

THE COURT:  Those are the only two?

MS. SPENCER:  I believe there are other reasons

that were set forth in the brief, Your Honor, but t hose are

the principal reasons.  I believe one of the other things

that we did explain is, given that this is an open air area

and it is not like a secured area such as in the ja il or

prison where the vehicle pulls in and is behind sec urity

fences, et cetera, this is outside in a parking lot  where
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any member of the public can be around.  One of the  other

concerns that Officer Larsen talked about was essen tially a

jailbreak concern, that if the officer is not direc ting his

attention to what is going on in the parking lot an d is

getting in close proximity to the inmate, that that  could

pose a risk of someone else coming in and trying to  break

the person out of custody.

Thank you.

THE COURT:  Thank you.

We'll be in recess.

(Proceedings concluded.)      
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 
 

CENTRAL DIVISION 

 

AMANDA BROWN,                    ) 

            Plaintiff,           ) 

vs.                              )  CASE NO. 2:10-C V-572DB 

CITY OF SOUTH SALT LAKE, a       ) 

Municipal Corporation of Utah,   ) 

et al.,                          ) 

            Defendants.          ) 

_________________________________) 

 

 

BEFORE THE HONORABLE DEE BENSON 

------------------------------- 

March 3, 2014 
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March 3, 2014                                     1 1:30 a.m. 

P R O C E E D I N G S 

 

THE COURT:  Good morning.  

Amanda Brown versus Officer Arthur Larsen,

10-CV-572.

Is this Ms. Spencer and Mr. Richards?

MS. SPENCER:  Yes, Your Honor.

MR. RICHARDS:  Yes.

THE COURT:  Sarah Spencer and David Richards are

here representing the defendants.  Kelly Ann Booth is here

representing the plaintiff, and -- 

MS. BOOTH:  Yes, Judge.  Ms. Burningham is --

THE COURT:  I was just going to say that.  Ms. Kay

Burningham was also representing the plaintiff at t he last

hearing, and I indicated that she didn't need to be  here on

the phone today, but I wanted to just announce a ru ling from

the bench.

The Court has had this matter under advisement

since our hearing on December 6th.  The matter unde r

advisement is the plaintiff's motion to set aside a n order

of summary judgment, which was earlier entered on t he merits

and in a situation where the plaintiff had not subm itted any

response to the defendants' motion.

I have labored long and hard over this one.  The
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question is whether there was excusable neglect.  T hat is

what it really comes down to.  Last time Ms. Burnin gham, on

behalf of Ms. Booth, and the plaintiff were candid in

stating, as I recall, that they were essentially se eking the

mercy of the Court.  The circumstances are well kno wn to

both sides.  Frankly, as I say, I have struggled wi th the

final outcome.

On the one hand I am concerned about precedent

being set for finding excusable neglect where it wa s based

on personal difficulties that, to varying degrees, all

lawyers and all people encounter in their daily wor k lives.

When I said in varying degrees, that takes in a lot .  Some

things that distract us and detract us from perform ing our

jobs are more difficult than others.

I think in the end the fact that I was having such

a struggle with it and a hard time with it caused m e to come

down on the side, for lack of a better word, of mer cy.

Another practical aspect of it is that even though the

Court's earlier ruling considered the merits of the  case,

from a procedural standpoint, and defense counsel c an

correct me here if I am wrong, but I assume that it  would be

perceived, if it goes up on appeal, based on the me rits,

since that is how it was ruled on.  I am not even s ure

exactly how that happens where there was no respons e.

At any rate, under all of the circumstances, I'm
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going to grant the motion and allow the plaintiff a  period

of time to respond.  My thinking is that in light o f the

impact this will have on the defendants, that they should

tell me if they want to renew or do anything to upd ate their

motion for summary judgment.  If you want to leave the

motion as it was briefed in your earlier briefing, then I am

going to put the plaintiff on a very short briefing  schedule

to get their brief in.  They certainly know what th ey want

to say.  It is going to take not a lot of time, but  I was

thinking of something like two weeks for a brief fr om the

plaintiff, and then the defendants can tell me how much time

they want for a response.  

I will ask Ms. Spencer to tell me in light of this

ruling how you want to proceed.

MS. SPENCER:  May I have just one moment to confer

with co-counsel?

THE COURT:  Of course you can.

MS. SPENCER:  Thank you, Judge.

(Time lapse.)

MS. SPENCER:  I think that we would like to stick

with the motion as briefed.  We did shepherdize the  cases in

advance of today's hearing and there is no major ne w

development in the area of law relevant to our moti on.  I

think that to the extent there are any district cou rt

opinions relevant to these issues we can cite those  in the
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reply memorandum.

There is an issue regarding the affidavit that was

attached to the motion to set aside regarding the l aw

enforcement officer that the plaintiff had indicate d an

intent to rely upon for the standard of care.  Just  so that

the Court is aware, we will be moving to strike tha t

affidavit based on the untimeliness of the affidavi t and the

fact that that individual was not disclosed in acco rdance

with the scheduling order deadline.  I think that o therwise

the schedule that Your Honor has indicated would be

agreeable to us.

THE COURT:  Okay.  Thank you.

I think that does make the most sense.  It gives

you a chance to reply to anything that is raised in  the

plaintiff's brief.  Today is the 3rd of March.  

Ms. Booth, what would you say to the 17th?  That

is two weeks.

MS. BOOTH:  The only issue is I have a weeklong

trial next week, a civil trial in front of Judge To omey.  I

think it is going to kind of take me out.  I think it is a

four-day trial.  Is it possible to have until the 2 4th?

THE COURT:  Is Ms. Burningham working on this with

you?

MS. BOOTH:  She is not.  Ms. Margaret Olsen will

be working on it with me.  She agreed to step in wh en this
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issue was adjudicated, if it was adjudicated in our  favor.

I anticipate getting with her and maybe she can do some of

the heavy lifting.

THE COURT:  Okay.  I don't think there will be any

heavy lifting.  I don't know where that term comes from.

You just do paperwork.  All right.  I will give you  until

the 24th.  You have more turnover than some N.F.L.

franchises do with coaches.  Ms. Burningham is gone  and you

have a new one.  All right.  The 24th it is.  That is when

your brief is due.

How much time do you want after that?  The rule

says ten days, but in light of this ruling, and I h ave

caught you off guard, Ms. Spencer, but how much tim e do you

want after the 24th?  Do you want more than ten day s?

MS. SPENCER:  If I may, Your Honor, it would be

helpful.  I do have a very important, and all of my  hearings

are important, but I will be arguing at the Supreme  Court

the first week of April, so I think two weeks would  work.

April 7th would work for us.

THE COURT:  I gave her until the 24th, so I will

give you until -- let's make it easy -- April 15th,  tax day.

So your reply is due by April 15.

Another reason for my final decision on this

motion is, as I said, I think the case is going to be looked

at on the merits if it goes up on appeal anyway, an d it is
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maybe a Court selfish thing, but I would be benefit ed,

frankly, by more of an understanding of what the ot her

side's issue is.  I know it sounds like it all boil s down to

whether this exception to the Governmental Immunity  Act's

prohibition of cases based on negligence and -- I d on't

remember the phrase -- 

MS. BOOTH:  Unnecessary rigor.  

THE COURT:  The unnecessary rigor theory and how

that plays in here.  It is unique and significant, may be

significant enough of a matter that the Court would  benefit

from some exposure to that viewpoint from the plain tiff.

I apologize to the defendants, especially for the

amount of time I have vacillated on this.  I have a  written

opinion right here, a memorandum decision and order  which

took a while to complete, and one of you would not like to

read it, so I am just telling you it has been a rea l head

scratcher for me.

A defense lawyer, a criminal defense lawyer told

me, so you have got to recognize the source, but to ld me

when I came on the bench as a judge that if you're on the

fence between lenient and harsh in a sentence, alwa ys go

with lenient.  I have usually thought that was a go od rule

in criminal sentencing.  I think I probably applied  that

here.  I was on the fence enough that I decided to move in

favor of letting the plaintiff have this opportunit y.  I
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have delayed it, I know, and I'm sorry for that.

Yes, Ms. Spencer.

MS. SPENCER:  Just one question, Your Honor.

I believe that we did note the issue of attorneys'

fees in our opposition to the motion.  Would the Co urt

withhold ruling on the issue of attorneys' fees to permit us

to file a motion in that regard?

THE COURT:  Yes, I will.  Based on that request I

will.  Okay.

Anything else from either side?  I thought this

was easier to do in person and that is why I didn't  think I

needed Ms. Burningham here.  Get to work on that br iefing

and we'll try to get this right.  Thanks for coming  over.

If there are no other questions or

clarifications -- yes?

MR. RICHARDS:  Can we have a copy of that

memorandum decision?

THE COURT:  No.  Neither can she.  It will remain

a mystery.

If it was final, sure you could.

MR. RICHARDS:  I just presumed that the Court

would electronically send us a copy.

THE COURT:  We'll be in recess.  

(Proceedings concluded.)
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From: utd_enotice@utd.uscourts.gov
To: ecf_notice@utd.uscourts.gov
Subject: Activity in Case 2:10-cv-00572-DB Brown v. Larsen et al Order on Motion to Set Aside Judgment
Date: Wednesday, March 05, 2014 11:08:17 AM

This is an automatic e-mail message generated by the CM/ECF system. If
you need assistance, call the Help Desk at (801) 524-6851. 
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United
States policy permits attorneys of record and parties in a case (including
pro se litigants) to receive one free electronic copy of all documents filed
electronically, if receipt is required by law or directed by the filer. PACER
access fees apply to all other users. To avoid later charges, download a
copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do
not apply.

US District Court Electronic Case Filing System

District of Utah

Notice of Electronic Filing

The following transaction was entered on 3/5/2014 at 11:07 AM MST and filed on
3/3/2014 
Case Name: Brown v. Larsen et al
Case Number: 2:10-cv-00572-DB
Filer:
WARNING: CASE CLOSED on 09/26/2012
Document Number: 83(No document attached)

Docket Text:
Minute Order. Proceedings held before Judge Dee Benson: Cnsl present. After
the status of the case was reviewed with cnsl, Court Granted[67] Motion to Set
Aside Judgment. Court made findings on the record. Court set a briefing
schedule with cnsl. Motion for Hearing; Status Conference held on 3/3/2014.
Attorney for Plaintiff: Kelly Ann Booth, Attorney for Defendant Sarah Spencer
and Daivd C. Richards. Court Reporter: Ed Young. (reb)

2:10-cv-00572-DB Notice has been electronically mailed to: 

David C. Richards david.richards@chrisjen.com, marilyn.grant@chrisjen.com

Kelly Ann Booth kellyann@boothlegal.com, krystal@boothlegal.com,
melina@boothlegal.com

Sarah E. Spencer sarah.spencer@chrisjen.com, anne.macleod@chrisjen.com

Kay Burningham kay@kayburningham.com, admin@kayburningham.com,
kayburningham@gmail.com
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July 7, 2014                                      2 :00 p.m. 

P R O C E E D I N G S 

THE COURT:  Good afternoon.  

Amanda Brown versus Officer Larsen and others.

The case is 10-CV-572.  

Ms. Booth I remember.  

Remind me of your names, so I have it straight. 

MS. SPENCER:  Good afternoon, Your Honor.  Sarah

Spencer and David Richards with Christensen & Jense n.

THE COURT:  Thank you.

We're here on a motion for summary judgment

brought by the defendants and the defendants' motio n to

strike.

Ms. Spencer, are you going to do the argument --

MS. SPENCER:  Yes.

THE COURT:  -- and present the oral argument?  

You may proceed.

MS. SPENCER:  Thank you.

Good afternoon, Judge.  As the Court mentioned,

we're here today on two motions, the defendants' mo tion for

summary judgment as well as a motion to strike an u ntimely

expert that the plaintiff had submitted in connecti on with

her opposition memorandum.

This is a civil rights case, Your Honor.  It
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arises from a motor vehicle accident that happened back in

May of 2006.  The facts are undisputed.  The materi al facts

I should say are undisputed, and that is why we hav e asked

for judgment as a matter of law, but the facts are important

to the resolution of this case.  

Let me tell you a little bit about what they are.

I know Your Honor has reviewed the briefing and is familiar

with what this case is about.  Generally, the plain tiff,

Amanda Brown, was a defendant in the South Salt Lak e City

Justice Court.  She appeared on a charge and it was

determined that she was wanted, that there was a wa rrant

that had been issued out of Salt Lake County in rel ation to

some previous charges that she had dealt with.  She  was

taken into custody that day and placed in a holding  cell.

She was going to be transported to the Salt Lake Co unty

Jail, and that is a little under four miles away fr om the

South Salt Lake City Justice Court.  

She was loaded into the back of what is

essentially a prisoner transport van.  It is a Dodg e Caravan

that was used by the Justice Court to transport inm ates.

Officer Arthur Larsen was working with the plaintif f on that

day.  He was a bailiff for the Salt Lake City Justi ce Court

and a court security officer.  He has since retired .  He is

no longer working there.  He is now retired.  He lo aded her

in the vehicle and placed her inside and it is alle ged that
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she requested to have a seat belt.

Now, the fact is true that there was the

capability in that vehicle for seat belting.  It ju st

happens that day that Officer Larsen was working al one, and

he is an armed officer certified by the State of Ut ah to be

a court security officer and he was carrying his fi rearm

that day.  He elected, based on his training and hi s

experience and the policies of the South Salt Lake City

Justice Court, not to seat belt the plaintiff that day.

There are a couple of reasons why that we have put in our

briefing, and let me tell Your Honor about why that  decision

was made.

First of all, the policies and procedures in

effect and applied to the Justice Court back in May  of 2006

did not require any seat belting.  The area where t he

transport occurred is a bit unique.  We are not tal king

about a sally port area, as one might think of, loc ated

inside of a jail or a prison where you have a secur e

location for the loading of inmates.  We are actual ly

dealing with a parking lot, a parking lot that anyo ne can

access.  There are other office buildings and busin esses

that operate out of that parking lot.  It is not a secure

facility for transport.  We have a situation where Officer

Larsen is heading out to the van and it is just him  and the

plaintiff, Amanda Brown.
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He did not want to expose his weapon to an inmate,

especially when he was there by himself.  There are  risks in

doing exactly that, where Officer Larsen testified in his

deposition to knowledge of circumstances where inma tes who

are even handcuffed have gained access to an office r's

weapon and compromised officer safety.  

Also, with the different genders, a man officer

and a woman inmate, and being in an unsecure area a nd the

risk of exposing his firearm, and the fact that the  policy

did not require it and the short distance, the seat  belt was

not fastened.

Officer Larsen was heading through the parking lot

and by all accounts the fastest he was going was fi ve miles

an hour.  Even Ms. Brown, the plaintiff, places his  speed at

below that.  Officer Larsen characterized his speed  as

walking speed.  He was driving through the parking lot

getting ready to head out to the main public thorou ghfare,

and as he was doing that, another driver in quite a  bit

larger vehicle, a Chevy Suburban, Ms. Warpness, Ste phanie

Warpness, she starts to back out in front of him.

Officer Larsen braked and he slowed and he came to

a stop.  Then Ms. Warpness's vehicle continued back ing out

and slightly collided with Officer Larsen's prisone r

transport van.  The allegation that is being made i n this

case is that the plaintiff's constitutional rights were
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allegedly violated due to the failure to seat belt combined

with this five-mile-an-hour, minor fender bender ac cident

occurring in a parking lot.

Your Honor, we have moved for summary judgment in

the defendant's favor because it is undisputed, as a matter

of law, that the facts of this case do not rise to the level

of a constitutional violation.  When this case was

originally brought before this Court, after some pr ior

proceedings in state court that had been dismissed and then

refiled pursuant to the saving statute, and then th e case

was removed to his court, as the case was originall y brought

before Your Honor there were federal constitutional  claims

that the plaintiff pled in her complaint, specifica lly an

Eighth Amendment and a Fourteenth Amendment due pro cess

claim, combined with a state constitutional claim u nder

Article 1, Section 9 of the Utah Constitution.

When we originally submitted our motion for

summary judgment back in 2012, we briefed all of th ose

issues.  We focused first on the qualified immunity  analysis

that governs the Eighth Amendment and Fourteenth Am endment

claims arising under federal law, and explained why  Officer

Larsen is entitled to qualified immunity due to the  lack of

any constitutional violation and the lack of any ca se law to

show that it was clearly established within the con tours of

this case that the alleged right was violated.
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In response to our motion, the plaintiff has not

contested any of those arguments on the issue of Se ction

1983 federal constitutional liability under the Eig hth

Amendment or under the Fourteenth Amendment.  Based  on the

complete failure to address those arguments, those have been

conceded.  I would submit to Your Honor that the on ly issue

that remains pending for this Court's consideration  on

summary judgment is Article 1, Section 9 of the Uta h

Constitution.  That is the unnecessary rigor prong of the

Utah Constitution.

Now, there is not a lot of case law that we have

construing that provision, but there are two critic al cases

that this Court needs to look to in order to decide  this

motion and grant summary judgment to the defendants .  The

first of those cases is the case of Spackman versus  Board of

Education.  That is a case from the Utah Supreme Co urt.  It

goes back to 2000.  That is when that case was deci ded, 2000

U.T. 87.

Why that case is important is because it sets

forth the framework for bringing a claim alleging v iolations

of the Utah Constitution.  If a plaintiff believes that his

on her constitutional rights guaranteed by the Utah

Constitution were violated, he has to follow Spackm an.

There are really three components of that test.  It  is

really a three-part test.
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I am not going to spend too much time on the first

element, because that is the self-executing prong a nd the

Bott case decided that issue, and held that Article  1,

Section 9 is self-executing, meaning that a plainti ff can

sue for an alleged violation without some sort of e nacting

legislation or statute in place that permits that c ause of

action.  We know that Article 1, Section 9 is

self-executing.  That is not at issue in this motio n.

The second and the third elements are both at

issue in this case and are elements that the plaint iff

cannot satisfy as a matter of law.  They demonstrat e why

summary judgment is warranted.  The second element requires

that the plaintiff establish a flagrant violation o f her

rights, a flagrant violation.  In the Jensen case, the Utah

Supreme Court took a close look at that prong, that  element

of the Spackman test and it asked, well, what does that

mean, a flagrant violation?  The Utah Supreme Court  said

that what we're talking about is basically the same  standard

that governs Section 1983, qualified immunity.  The  question

is whether the conduct violates clearly established

constitutional rights of which a reasonable person would

have known.

So it is not every violation that would establish

constitutional liability.  It must be a flagrant vi olation.

That means it has to be sufficiently clear that a r easonable
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official would understand that what he is doing vio lates

that right.  It requires that we make room, and for

government employees they have to be allowed the or dinary

human frailties of forgetfulness, distractibility o r

misjudgment without rendering that person liable fo r a

constitutional violation.  That is out of the Jense n case in

paragraph 66.

What this boils down to is there is no flagrant

violation of the plaintiff's rights under Article 1 , Section

9.  We have cited a litany of cases from the federa l courts

from across the country, from district courts and c ircuit

courts from all over the United States recognizing that a

mere failure to fasten an inmate's seat belt is not  enough.

It is never enough to give rise to constitutional l iability.

That rule is perfectly in line with the recognition  in both

Utah and federal law that mere negligence is never enough to

violate the constitution.

That is exactly what we have in this case is an

allegation of mere negligence, Your Honor, not an a llegation

of a flagrant violation of the plaintiff's rights.  We are

talking about a five-mile-an-hour accident in a par king lot.

There has been no allegation, much less evidence in

opposition to summary judgment that Officer Larsen was

speeding, that he was intoxicated, that he was drow sy, that

he was inattentive, that he had a medical problem, that he
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was texting, that he was on his cell phone, that he  was

doing anything wrong.  None of those things are eve n alleged

nor has evidence been adduced to show.

It is a minor five-mile-an-hour speed impact that

was so insignificant that the investigating officer  from the

Utah Highway Patrol said he didn't even see a reaso n to give

a citation.  The other driver, Ms. Warpness, said s he didn't

even want to call the authorities.  That is how min or of a

collision we're talking about.

Under the Spackman test, the flagrant element is

not satisfied from a broad perspective.  There is a  second

case that the Court needs to look at, and this case  has been

discussed at length in both parties' briefing, and it is the

case of Dexter versus Bosko.  It is an interesting case

because we have some case law from the federal cour ts on the

same accident as well as a case from the Utah Supre me Court.

Interestingly, Dexter is a case that was decided

by the Utah Supreme Court in 2008.  That was actual ly two

years after the accident that we're here to talk ab out in

connection with Ms. Amanda Brown, the plaintiff in this

case.  What happened in Dexter was an inmate was be ing

transported in a transport van.  There was an alleg ation

that was noted by the Tenth Circuit that the driver  was

speeding, that he was not paying attention and he r olled the

van.  Mr. Dexter was allegedly significantly injure d and

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429436     Date Filed: 05/11/2015     Page: 12     

132 of 185



    12

then later passed away from those injuries.  The ma tter was

brought before this Court and was taken up to the T enth

Circuit Court of Appeals on the issue of the Eighth

Amendment claim.  

The Tenth Circuit had some very, very helpful

language in that opinion that I would submit is dis positive

of the issues before this Court.  It starts on page  641 of

that decision.  It is 92 Fed Appendix 637, starting  at 641.

They said that we first examine the question of whe ther

failure to seat belt inmates poses a substantial ri sk of

serious harm.  We conclude that it does not.  What the court

recognized is that the seat belt is not the instrum entality

of the accident.

THE COURT:  Which case again was that?

MS. SPENCER:  I'm looking at the Tenth Circuit

opinion, and it is in the Dexter case from February  of 2004,

94 Fed Appx 637.

THE COURT:  Give me that cite again.

MS. SPENCER:  Yes, Your Honor.  92 Fed Appendix

637.  I believe this is an unpublished decision.

THE COURT:  That is Dexter versus Ford Motor

Company?

MS. SPENCER:  Yes, Judge.

THE COURT:  I had a WestLaw cite for it is all.

MS. SPENCER:  I believe I --
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THE COURT:  I have got it now.  254753.  We're

talking about the same case, I'm sure.

MS. SPENCER:  I'm sure we are, Your Honor.  This

is the only case of Dexter dealing with this issue out of

the Tenth Circuit that I'm aware of.

THE COURT:  That is quite coincidental that the

two cases we're discussing are both brought by a pl aintiff

named Dexter.

MS. SPENCER:  The Utah Supreme Court case and the

Tenth Circuit case?  

THE COURT:  Yes.

MS. SPENCER:  I believe what happened -- 

THE COURT:  Are they the same case?

MS. BOOTH:  They are.

MS. SPENCER:  They are the same case, Your Honor.

The state law claims were remanded and they were

dismissed without prejudice.  The Tenth Circuit ins tructed

the District Court not to exercise supplemental jur isdiction

over the remaining state law claims after the adjud ication

of the federal law claims.  They are the same case and they

arise from the same accident.

The Tenth Circuit, addressing this issue on page

641, they were looking at the question of whether t he

failure to seat belt shows a substantial risk of se rious

harm.  This is actually one of the same elements th at the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429436     Date Filed: 05/11/2015     Page: 14     

134 of 185



    14

Utah Supreme Court has instructed Utah courts to ad dress in

looking at the state law claim.  They said the conn ection

between a failure to seat belt and the risk of seri ous

injury, even if arguably evident under state tort l aw, is

insufficient for purposes of constitutional analysi s.  The

risk of a motor vehicle accident is dependent on a host of

factors unrelated to the use of seat belts.

Then they list a myriad of different factors that

come into play in causing an accident.  They talk a bout the

vehicular conditions, the time of day, traffic, sig nage,

warning lights, emergency circumstances, weather, r oad

conditions, and, like we're talking about in our ca se, the

conduct of other drivers, which having a seat belt on or off

has nothing to do with whether another driver is go ing to

pull out in front of you.  

The court recognized that the failure to seat belt

does not expose an inmate to risks of constitutiona l

dimension.  They said that the Eighth Amendment cla im fails

as a matter of law.  So with the state law claims t hey were

remanded to state court and then that case went up to the

Utah Supreme Court who had a chance to take a look at this

issue under the state constitution.  What is signif icant

about the Dexter case in state court, again, decide d two

years after the accident here, is the Court really left open

the question of what would give rise to a claim.  T hey were

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429436     Date Filed: 05/11/2015     Page: 15     

135 of 185



    15

confronted with this fact that it is undisputed tha t the

inmate was not seat belted and the accident happene d and he

was injured.  That was what was alleged in that cas e.  They

could have come right out and said that is enough, that that

is all we need to know to establish a violation of Article

1, Section 9.  They didn't say that.  They still re manded

for further proceedings.  They left open the questi on of

what exactly would give rise to a violation.

They talk about the two prongs when addressing a

violation under Article 1, Section 9, and they talk  about

the severity of the risk and the necessity of the a ct.  They

were not prepared to come out and say as a matter o f law no

seat belt equates to a sufficiently severe risk to give rise

to constitutional liability.  They did not say that .  What

they said in paragraph 20 is they said the allegati ons were

silent, because it was on appeal from a Rule 12 mot ion, and

they said what we need to look at is assess the ris k

inherent in the act.  So they said that we need to look at

the evidence of the risk inherent in the act.  

In this case, as I mentioned when I first started,

there were not only justifications for the reason w hy

Officer Larsen did not seat belt Ms. Brown, but the re was no

risk inherent in the act standing alone of the seat  belting.

He was not speeding through the parking lot.  He wa s not

drunk.  He was not inattentive.  All that happened was
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another driver backed out in front of him and cause d an

accident.  It is mere negligence at best.  So that element,

the flagrant violation element is not satisfied, ne ither is

the necessity of the act component.

I mentioned a couple of those things, the

unsecured area, the fact that he was armed, that th ere was

only a single guard there, and that they were only going a

short distance, less than four miles, and the neces sity of

the act is not something that would give rise to

constitutional liability either.

Your Honor, what this boils down to is the

flagrant element and the plaintiff cannot satisfy i t and

there is no evidence to overcome summary judgment.  

The third element of the Spackman test she can't

satisfy either, and that element requires the plain tiff to

prove that existing remedies would be insufficient to act as

a remedy for her claims.  The problem with her clai m and

that aspect, Your Honor, is she sued Stephanie Warp ness, the

other driver, the tortfeasor.  This is at best a co mmon law

negligence case.  That is where it should have stay ed was in

state court when it was framed as a negligence case , when

she sued the other driver who had insurance.  They had

insurance.  That was her remedy.  That was her tort  law,

common law cause of action to obtain the remedy tha t she

claimed that she was entitled to.  It is not a
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constitutional remedy.  I would submit, Your Honor,  on the

summary judgment motion that there is just no evide nce to

overcome the undisputed fact that there was not a v iolation

here.

Moving on to the other motion, it is very

straightforward, Your Honor, and I believe that it has been

very well briefed.  The plaintiff did not disclose her

expert on time.  The scheduling order told her what  she had

to do and when.  Rule 26 explained what had to be i ncluded

in the Rule 26 disclosures, and the Bryant vs. Farm ers

Exchange case from the Tenth Circuit is crystal cle ar and

says that you cannot use an expert to try to oppose  summary

judgment unless he was properly disclosed.  There i s no

reason why the plaintiff could not have timely disc losed her

expert.

This accident happened in 2006.  This case has

been pending for years.  This is probably one of th e older

civil cases on Your Honor's docket.  The plaintiff should

have known that she wanted to use an expert before.   So not

only is there a lack of substantial justification, there is

significant, significant prejudice to the defendant  if this

expert is allowed to go forward.  The delay is a ma jor

source of prejudice.

The fact that we have already shown our hand and

briefed our summary judgment and given the plaintif f our
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best argument about why you don't win, and they hav e now

given that to their expert and said, here, respond to this,

that is patently unfair, Your Honor.  We have not b een able

to depose him.  We have not been able to evaluate

admissibility under Rule 702.  We didn't get a chan ce to

designate our own expert because they didn't have o ne.

There is significant prejudice arising from the lat e

disclosure, and there is no good cause under Rule 1 6 for

reopening discovery at this late date.  

THE COURT:  As I read his declaration, he is only

really addressing whether it was a constitutional v iolation

to refuse to seat belt Ms. Brown, correct?

MS. SPENCER:  That is my understanding, Your

Honor.  He is also infringing upon really what is s ort of a

fundamental question of law for this Court and for the

finder of fact, but whether or not she has him does  not

affect our summary judgment.  I wanted to tell Your  Honor

that.  Even if Mr. Markovetz were left in the case,  summary

judgment should still be granted.

THE COURT:  I guess that is what I was getting at

with my next question.  He is only opining, if he w ere

allowed to opine, he is only opining on the reasona bleness

of the decision to not fasten her seat belt.  If wh at you're

telling me here today is true in your argument, the n it does

not matter whether his opinion comes in or not.  It  wouldn't
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matter because you claim as a matter of law that th at part

of this incident cannot amount to a flagrant violat ion of

her constitutional rights, even under that unnecess ary rigor

statute or constitutional provision, correct?

MS. SPENCER:  Yes, Your Honor.

Even if the Court --

THE COURT:  Then why do you care if I let it in?

MS. SPENCER:  Well, it is just a matter of

preservation.  The plaintiff even argued that we ha ve waived

our right to make this argument because we didn't b ring it

up on her Rule 60 motion.  It is a matter of preser vation,

Your Honor, and it is a matter of just having a goo d clean

record.  In case there were an appeal, we do have a n appeal

of right that is automatic on the issue of qualifie d

immunity under Section 1983, so it deals with prese rvation

mainly, but if the Court didn't address the motion to

strike, judgment as a matter of law would still be

appropriate in the defendant's favor.

THE COURT:  Thank you, Ms. Spencer.

MS. SPENCER:  Thank you.

THE COURT:  Ms. Booth, please.

MS. BOOTH:  I wanted to hit on something that Ms.

Spencer said at the very end, the appeal as a matte r of

right on qualified immunity, and because we have co nceded it

on our federal law claims, the 1983 claims, they wo uldn't
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have a qualified immunity argument anyway.  My anti cipation

is that the Court will grant summary judgment on th ose

claims and dismiss them out of the case, because I have

always thought that this was an unnecessary rigor c laim case

from the very beginning when I first got it.

I want to deviate from my argument outline for a

moment and here is why, Judge.  I think Ms. Spencer  piqued

your interest on the Dexter versus Ford Motor case and I

want to distinguish it, because I think it is impor tant and

I don't want the Court to labor under the idea that  Ms.

Spencer might have put forward that the Tenth Circu it has

already definitively ruled that failure to seat bel t

somebody is not a constitutional violation.  

What the Tenth Circuit said in the Dexter versus

Ford case was in an Eighth Amendment analysis it ca n't rise

to the level of a constitutional violation and that  is

because, again, as I have always thought, this is n ot a

federal constitution claim because under the 1983 a ctions

available to Ms. Brown, you have to show really cru el and

unusual indifference, malice, and those are the wor ds that

are used in the federal constitutional claim, and I  don't

think that those facts are available here.

THE COURT:  Flagrant.

MS. BOOTH:  No.  Flagrant -- the problem is now we

are mixing two words in two different contexts.  On e thing
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that was not mentioned that I think is also importa nt -- let

me go back.

Dexter versus Ford Motor did not -- the Court

could not rely on that to dismiss our claim, becaus e that

would simply be a misstatement of the law.  I think  that

would be inviting the Court into error.

The first step is can we meet the Spackman test,

Judge, because Spackman talks about bringing consti tutional

tort claims.  Spackman didn't say if you want to br ing a

constitutional claim you have to meet these.  It ac tually

says if you want to bring a constitutional tort cla im, you

have to meet this three-part test.  That is importa nt.

The second thing is the Dexter versus Bosko case

actually referred to the Spackman case and set up a n entire

body of analysis for courts to rely on in looking a t the

flagrant analysis in the context of an unnecessary rigor

claim.  It flies in the face of the defendants' arg ument in

this matter and we specifically cite to it.

The court said to engender liability in a flagrant

violation of the unnecessary rigor claim would enta il the

following.  This was the actual language from the c ase.

This is Dexter at paragraph 25.  We are satisfied t hat a

flagrant violation of the unnecessary rigor clause has

occurred whenever the following two elements are

established.  First, the nature of the act presents  an
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obvious and known serious risk of harm to the arres ted or

imprisoned person, and, second, knowing of that ris k, the

official acts without other reasonable justificatio n.

It is not the Spackman test, Judge.  The Utah

State Supreme Court clearly defined what a flagrant

violation -- a two-part test for determining flagra nt

violation in an unnecessary rigor claim.  It is not  true

that there has to be clearly established precedent.   That is

inappropriate language.  It is not the term of art for this

case.  It may have come from Spackman, but Spackman  was in

2000 and Dexter versus Bosko was in 2008 and specif ically

was interpreting Spackman.

Then it says the requirement that the

unconstitutional conduct be flagrant ensures that a

government employee is allowed the ordinary frailti es of --

let's look at this -- forgetfulness, distractibilit y or

misjudgment.  Judge, in this case -- this case cann ot be --

the Court cannot grant summary judgment because of this

disputed fact.  You can look in the plaintiff's rep ly

memorandum in replying to our statement of facts on  page 5,

number 6, and we alleged that Amanda asked Officer Larsen to

be seat belted and he refused.

The defendants come back and say, well, he just

failed to do so.  Officer Larsen's testimony was I don't

remember.  Amanda Brown's testimony was clear and
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unequivocal and she said he refused.  I asked him a nd he

said no.  That is not forgetfulness.  That is not

distractibility and that is not misjudgment.  That is him

saying no, Ms. Brown, I am not going to seat belt y ou.  That

is why the Court can't grant summary judgment.

The defendant tried to kind of gloss over it in

their answer and make it seem like it is an undispu ted fact,

but it is not.  It is a key disputed fact.  Unless they are

prepared to concede today that Amanda Brown absolut ely asked

to be seat belted and Officer Larsen patently refus ed, and

that is a different analysis than him saying, you k now,

things were busy, I was scared, I didn't know what was going

on and I forgot.  Yeah, I am supposed to and I norm ally do

and I forgot.  That is the human frailties that the y were

talking about in Dexter versus Bosko in applying th e

Spackman test.  That is why the Court can't grant s ummary

judgment.  

The second prong of that, of course, is whether

knowing of the risk -- so the first prong is the na ture of

the act presents an obvious and known and serious r isk of

harm to the arrested or imprisoned person.  Judge, this is

not what the courts opined.  This comes within the ambit of

evidence.  In this case the defendants have said ov er and

over again that the car was traveling less than fiv e miles

an hour.  It was a tiny, little fender bender, and yet Ms.
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Brown has cervical fractures requiring fusions.  Sh e had a

goose egg on her head and immediately complained of  neck

pain.  Had she been seat belted, she is not going t o fly

forward and hit her face.  It is not necessarily th e mere

act of failing to seat belt somebody, Judge.  It is  placing

their hands behind their back.  It is perching them  on the

middle of the seat and refusing to seat belt them.  That is

what put Amanda Brown in danger.  Those are the fac ts that a

jury should hear in terms of reasonableness.

The question is do we have enough facts that we

can put forward to say perching somebody on the sea t with

their hands behind their back, and those were not t he facts

in Bosko, and there are no facts that say maybe his  hands

were not belly chained and he could have braced him self and,

of course, the accident in Bosko was quite severe.  

In this case I think a reasonable jury absolutely

could conclude that but for the fact that she was n ot seat

belted, and but for the fact that she had her hands  placed

behind her back, she would not have sustained those

injuries.  She probably would have not sustained a single

injury.  The car would have lurched forward and she  would

have been caught in the seat belt.

Those are the facts.  It is our assertion that on

the second prong under the Dexter analysis of Spack man that

says, and, second, knowing of that risk, the offici al acts
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without other reasonable justification, and that is  where

our argument comes in with Mr. Markovetz.  On that issue,

Judge, I clearly indicated that we had another expe rt, but,

as the Court held in the motion to set aside, there  were

issues related to excusable neglect, and I think th e Court

could rely on that same analysis, and we disclosed him and

there was never any objection to him.  I think that  issue is

waived, and certainly the bald allegation that ther e is

significant prejudice to the defendants -- I didn't  actually

hear prejudice.  

What I heard was it is closed and we have not had

a chance to appoint our own expert, and we have not  had a

chance to depose this expert, and there is no preju dice that

I heard that was, you know, the evidence is dissipa ted and

we can't get the witnesses back.  This is a situati on where

if you're talking about an expert, the experts are only

relying upon the evidence that has already been fre ely

exchanged in this case, which were depositions take n timely

and the disclosure of accident reports that were di sclosed

far in advance.

There wouldn't be other materials that an expert

would have to rely on to make determinations about this

particular situation and what the facts were.  The witnesses

are available, their testimony was memorialized, an d I have

not heard any prejudice to the defendants other tha n what
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has occurred, Judge.

I have offered my apologies innumerable times for

that.  There is no prejudice that is not solvable.  As I

indicated, we could certainly reopen discovery.  As  I hear

the defendants talk, they don't think that we even really

need to do that for purposes of summary judgment, s o I don't

think it would delay a ruling on this motion.  I th ink they

are talking about preparation for trial.  If I unde rstand,

again, the defendants' argument, I can't imagine th at they

would need to bring another summary judgment motion  based

upon their position in this case.  The idea that th ey have

shown their hand and we have met it is also not pre judicial.

Candidly, in civil cases and in criminal cases, Jud ge, we're

supposed to freely exchange ideas and information s o that we

can get to the truth.

Following the analysis from Dexter and applying

the Spackman test, we have demonstrated that we hav e met the

flagrant -- that we have been able to establish the  flagrant

violation of the constitutional rights, and, again,  Dexter

versus Ford is not dispositive of that issue.  The existing

remedies do not redress his or her injuries in that  it was

not Ms. Warpness who didn't seat belt her.  As I ha ve

indicated, the defendants' position in this case is  that it

was a very minor accident.  Ms. Warpness was backin g out

slowly.  Officer Larsen was proceeding through the parking
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lot slowly.  There is nothing -- we couldn't prove a but for

to demonstrate all of the injuries sustained by Ms.  Brown.

Ms. Warpness's position certainly would be, look,

we had a tiny, little fender bender.  You're the on e who

seat belted her with her hands behind her back -- d idn't

seat belt her and put her hands behind her back so she

couldn't help herself.  We have demonstrated that t he

existing remedies can't make her whole.  The existi ng

remedies could address some but not all, and then c ertainly,

Judge, as we indicated at the set aside, I think th ere is a

public policy issue here about South Salt Lake fail ing to

seat belt individuals, which, as I indicated, they still

don't do.

Sorry.  I just wanted to make sure that I

addressed all of the notes that I made from Ms. Spe ncer's

remarks.  They have conceded the third element unde r

Spackman.  

I want to move then to the second analysis, so

once we get past Spackman, Judge, then the question  is do we

have issues -- genuine issues of disputed fact, mat erial

facts for an unnecessary rigor claim.  As I indicat ed in our

motion, in order to prevail on an unnecessary rigor  claim,

Judge, we have to show four things:  One, that the risk of

harm is serious; two, that it was obvious and known ; and,

three, whether there is any justification for the a ct; and
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then; four, whether that justification is reasonabl e.  Of

course we have been talking about all of those issu es and I

think we have made our argument quite clear on thos e.

I think that this case comes down to truly the

question that unnecessary rigor is not a mere negli gence

analysis.  This is not a mere negligence case, beca use we

have disputed that in two key ways.  One, that Offi cer

Larsen refused, didn't forget, it wasn't human frai lties, he

refused to seat belt her.  Two, Keith Markovetz's

declaration that says -- because Officer Larsen in his

deposition, Judge, didn't say I forgot, I misjudged .  What

he said was, yeah, there might have been some risk,  but I

didn't want to risk my safety.  That is why we went  out and

sought an expert, because Officer Larsen didn't say  I

wasn't -- you know, gosh, I didn't think she could have

gotten hurt.  He clearly said she could have gotten  hurt.  

We talked about why would anybody seat belt

themselves, their children, their loved ones in a c ar,

because seat belting saves lives.  Seat belting sav es

injury.  Officer Larsen concedes that, but what he says is

but the reason I didn't do it is because I didn't w ant to

risk officer safety.

Ms. Spencer says in her opening background of the

facts in this case that this is in a parking lot wh ere

anyone can -- there is no sally port and anyone can  really
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access it.  South Salt Lake has made a decision to transport

inmates or prisoners in an area that anybody could attack, I

guess, and so because of that, they say, and we onl y sent

one officer.  Again, conscious decisions.  So becau se of

that we know there is a risk, but we don't seat bel t people

because we don't want to risk our officers' safety.   

The question is at the end of the day in this

case, Judge, is that reasonable.  I think that a ju ry gets

to decide that.  I think that that is a question fo r a jury,

not this Court, not the Tenth Circuit, not the Utah  Supreme

Court, because the Utah Supreme Court clearly said there

could be facts -- Dexter versus Bosko -- as the Cou rt knows,

it was in Federal Court and went up to the Tenth an d came

back, and the federal claims got dismissed, which I  think

may occur in this case, then it goes to the state c ourt and

it goes up and it comes back and ultimately that ca se was

settled.  So there were no further proceedings and it was

actually just settled in 2012 or 2013.

The Utah Supreme Court has clearly said we are not

going to grant -- we're going to overturn summary j udgment

because there is a set of facts that --

THE COURT:  That wasn't summary judgment, that was

a pleading case.

MS. BOOTH:  What is that?

THE COURT:  That case was not on summary judgment.
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MS. BOOTH:  Right.  I'm sorry.  The Dexter versus

Bosko in the Supreme Court?

THE COURT:  You said the Supreme Court said we are

not going to overturn summary judgment.

MS. BOOTH:  Right.

THE COURT:  There the judge did not grant the

motion for the defendants and it went up on that ba sis and

they sent it back to explore the facts further.  

MS. BOOTH:  That is correct, Judge.  I apologize.

I didn't mean to mischaracterize that.  That is ult imately

where that was going, and what the Supreme Court sa id is

they could make out a claim, you know, develop the facts --

THE COURT:  They didn't say they could make out a

claim.  They said the facts might be there sufficie nt to

make out a claim.

MS. BOOTH:  That is correct.  That is what I am

arguing is in this case there are facts that could make out

this case.  I remember the Court saying in our moti on to set

aside that the Court could really benefit from some  guidance

in this case, because there really are two cases th at

actually talk about unnecessary rigor, but not allo wing Ms.

Brown to present her case to a jury on the reasonab leness

issue --

THE COURT:  You want to argue a negligence case to

the jury?  You keep saying reasonableness.  I think  if we
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have a question, it will have to be a factual quest ion.  I

don't know that I see a disputed issue of fact here .  The

defense seems to agree that she asked, and they wil l accept,

for purposes of this motion, that she asked to be s eat

belted and she wasn't and that he refused, that he didn't

seat belt her.

Right?

Then where do we have an issue of fact to go to a

jury?

MS. BOOTH:  When you said right, the defendants

agree that Officer Larsen refused?

MS. SPENCER:  For purposes of this motion we are

assuming for the sake of argument that Ms. Brown as ked for a

seat belt and she was not seat belted in response t o her

request.  

MS. BOOTH:  That is my point.  They are not

willing to go so far as to say Officer Larsen affir matively

refused.  That was the statement Ms. Spencer made.

THE COURT:  What is the difference?  They are

acknowledging that they will accept for purposes of  this

motion as true her statement that she asked to be s eat

belted and that the officer understood her and that  he did

not seat belt her.  You can use the word refused or  declined

to do so or didn't do so, but that is where we are.   There

is no dispute about that.
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MS. BOOTH:  Here is the fact that we have alleged.

Officer Larsen said, no, I will not seat belt you.

THE COURT:  Fair enough.  They are not disagreeing

with that.

MS. BOOTH:  I think they are.

That is where we get to, because if she says will

you seat belt me and he does not hear her because h e is hard

of hearing --

THE COURT:  I think we have already conceded that

he refused to seat belt her after she asked, that h e

understood the request and he didn't do it.  That h as to be

the case, because he claims he had a reason for not  doing

it, right?

MS. BOOTH:  That is our argument.

THE COURT:  Well, they don't disagree with that

set of facts, unless I'm missing something.

MS. BOOTH:  Let me read page 4 -- page 5 of 34 of

their reply memorandum.  We say Amanda asked Larsen  to seat

belt her in the van but Larsen refused.  Defendants '

response -- she didn't say admitted.  Defendants' r esponse

is plaintiff testified that she asked Officer Larse n to seat

belt her and that he did not do so.

The reason why this is important, Judge, is

because we get to whether this is in the ambit of t he human

frailties.  This is not human frailties.
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THE COURT:  Well, there is no dispute that he

heard her request and did not comply with it.

MS. BOOTH:  If that is where the Court is at, I

think the Court has to find that it was flagrant, t hat it

was a flagrant violation.  He heard her request -- 

THE COURT:  And didn't seat belt her.

MS. BOOTH:  -- and refused to seat belt her,

because, remember, this is not a Spackman case.

Sorry, Judge.  

THE COURT:  Go ahead.

MS. BOOTH:  This is not a Spackman case and here

is why.  The Utah Supreme Court in Dexter defined w hat a

flagrant violation of the unnecessary rigor claim w ould

entail.  It is not whether it was obvious and wheth er there

was precedent, it is the nature of the act presents  an

obvious and known serious risk of harm to the arres ted or

imprisoned person, and, second, knowing of that ris k, the

official acts without other reasonable justificatio n.  That

is why I keep talking about reasonableness.  It is not a

negligence reasonableness.  I am talking about

reasonableness under the standards that have been s et by the

court.

THE COURT:  We can't lift that language that you

keep wanting to cite, that knowing of that risk, th e

official acts without other reasonable justificatio n, and
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you want to focus on those two sentences in the Dex ter case,

but don't we have to go back to their definition of  what a

flagrant violation consists of?

MS. BOOTH:  Whose definition?

THE COURT:  The Utah Supreme Court.  

MS. BOOTH:  Right.  They said there are two

elements of flagrant.  It is, first, the nature of the act

presents an obvious and known -- 

THE COURT:  You're going back to that same

language again.  In their same opinion just a coupl e of

paragraphs earlier, they quote what a flagrant viol ation

element means.  It means that a defendant must have  violated

clearly established constitutional rights of which a

reasonable person would have known.  To be clearly

established, the contours of the right must be suff iciently

clear that a reasonable official would understand t hat what

he is doing violates that right.  The requirement t hat the

unconstitutional conduct be flagrant, and then ensu res that

a government employee is allowed the ordinary human

frailties of forgetfulness, distractibility or misj udgment

without rendering himself liable for a constitution al

violation.  As I understand the Supreme Court of Ut ah, in

other respects they clearly say that that eliminate s

negligence from satisfying the requirements of a vi olation

of the unnecessary rigor clause.  At least we agree  on that,
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I assume.  

MS. BOOTH:  I do.  But what the Supreme Court was

doing in those couple of paragraphs was setting out  the

Spackman test.  If you continue to read on, that is  when

they get to laying out the case law, and that is wh ere they

get to that we are satisfied that a flagrant violat ion of

the unnecessary rigor clause has occurred.

I have read that innumerable times, and I actually

talked to Peter Summerill who litigated that case, and that

was what the briefing was and that is what the cour t was

holding is we're departing from a standard Spackman

analysis.  That is because the unnecessary rigor cl ause is

different.  

THE COURT:  Well, earlier in the same paragraph

that you have so enjoyed quoting several times here  today,

it says where a clear prohibition has not been prev iously

known to the official, and here I don't know that t here is

any question that there hadn't been a clear prohibi tion

against seat belting, per se, alone by itself; isn' t that

true?

MS. BOOTH:  Yes.  We asked Officer Larsen and he

said there were no policies and he was not aware of  any

problem with not seat belting anybody.

THE COURT:  Right, but there was no prohibition

against refusing to seat belt --
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MS. BOOTH:  Right.  That is what -- 

THE COURT:  -- to alone constitute a flagrant

violation.  So, again, to this sentence where a cle ar

prohibition has not been previously known to the of ficial,

more may be required to establish a flagrant violat ion and

then they go on with your two sentences.

MS. BOOTH:  Right.

THE COURT:  Here your whole case rests, I think,

and you can correct me if I am wrong, but I think y our

entire case rests on the proposition that there was  a

flagrant violation when the officer refused to seat  belt

under those circumstances, correct?

MS. BOOTH:  I think that is certainly the posture

that the defendants' summary judgment motion has pu t us in.

That is what they are arguing.  

THE COURT:  Well, no, I'm talking about your case.

Your case is that that decision not to seat belt he r after

she asked was a flagrant violation of the constitut ional

requirement.

MS. BOOTH:  That is part of what we say is

flagrant.  What I'm also saying is --

THE COURT:  What else is?

MS. BOOTH:  Handcuffing her behind her back --

THE COURT:  Under those circumstances -- 

MS. BOOTH:  Yes.
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THE COURT:  -- and when she asked, being

handcuffed in the van --

MS. BOOTH:  That is our argument, that that

specific set of circumstances created a known and s erious

risk to Ms. Brown, such that even a very low impact , a very

low speed impact caused her significant damage.

THE COURT:  Now you're getting into cause and

effect.  First, don't you, according to the Utah Su preme

Court's guidance, you need to show that -- well, it  would

help you if you could show that there was a clear

prohibition against this officer not seat belting h er.

MS. BOOTH:  I agree.

THE COURT:  And you don't have that.

MS. BOOTH:  I agree.  So we can't win the flagrant

argument on there is clearly established precedence , and

then that is where the Supreme Court says where the re is not

a clear prohibition against it, then we have to go to this

analysis.  

THE COURT:  Right.  Then we move to see if there

are other facts which would support a finding of re ndering

the conduct flagrant, right?

MS. BOOTH:  Right, under that two-part test.

THE COURT:  Okay.  You like that language and you

keep going back to that, but I have to deal with th e facts

we have got here.  After that we do know, I think, and
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you're probably going to disagree, because you seem  to be

disagreeing on this refused thing, which I don't un derstand,

but once we get past the decision not to seat belt her, the

facts appear to be undisputed what happened in that  parking

lot, aren't they?

MS. BOOTH:  I agree with that, Judge.

THE COURT:  Then what else do you have?

MS. BOOTH:  What do you mean?

THE COURT:  The Supreme Court said there wasn't a

clear prohibition before the officer decided not to  seat

belt her --

MS. BOOTH:  Right.

THE COURT:  -- so now you need something in

addition to the refusal to seat belt her that adds to his

refusal to seat belt her.  I gathered, and I may be  wrong

about this, because I had a hard time -- not a hard  time,

but there is a mystery to me about the Dexter versu s Bosko

case.  When they sent it back, they knew for purpos es of

that case that Dexter had not been seat belted.  It  is the

same facts as yours.  A couple of the inmates, and I don't

know if Dexter was one of them, but at least two in mates in

that transport vehicle asked to be seat belted and the

driver and the other guard in the vehicle refused, right?

MS. BOOTH:  I think those are the facts in Dexter,

yes.
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THE COURT:  And the Supreme Court didn't say,

therefore, there was a flagrant violation, did they ?  They

just sent it back like the District Court wanted to  do to

learn the rest of the facts.  It struck me that som ething

else that those officers did had to constitute the flagrant

violation, like driving too fast on the freeway or merely

being on the freeway and being inattentive to some degree

that it would turn it into a flagrant violation.  

Are you understanding me?

MS. BOOTH:  I am absolutely understanding where

the Court is coming from.

THE COURT:  I thought so.  In looking at it that

way, it would seem that it is possible to argue tha t just

not seat belting them was not enough by itself.

MS. BOOTH:  I wish that it was that clear.  I wish

the Supreme Court had said it that clear.

THE COURT:  They didn't, I know, but --

MS. BOOTH:  They didn't.

THE COURT:  They just send it back and --

MS. BOOTH:  I see where you are reading between

the lines, Judge, of saying, well, these people wer e refused

to be seat belted, so even if we assume arguendo th at Dexter

was not seat belted, we can't stop there.  You're s aying

that if --

THE COURT:  Something else -- 
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MS. BOOTH:  If that was enough, then maybe they

would have stopped there, and I understand the Cour t reading

between those lines, but --

THE COURT:  Well, I don't --

MS. BOOTH:  I don't think -- 

THE COURT:  I don't even know which way it cuts,

but they did send it back to find out some more fac ts in

discovery, and then bring your motion for whatever,  summary

judgment or another 12(b)(6) or whatever it was --

MS. BOOTH:  Right.

THE COURT:  -- but you don't have enough facts

here to support a claim for relief.  It was an inte resting

opinion in that regard, because even the district j udge

there said, no, I am refusing the motion to dismiss , because

let's sort out what else happened here.  Well, it h as to be

something they did when they were actually driving between,

where was it, Nephi and Gunnison or something like that.  

MS. BOOTH:  Right.

THE COURT:  There are different facts in this

case.  Ms. Spencer wants to say, okay, look, you ca n't get a

verdict based on negligence.  This unnecessary rigo r clause

means something more than that.  It means a flagran t

violation of a known right.  All we have got here i s a

failure to seat belt her and she was handcuffed in the van.

Afterwards it is undisputed that the driver of the
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van was not doing anything wrong except driving out  of a

parking lot, other than not seat belting her and no t doing

anything wrong, and then this other woman backed up

suddenly.  There was an accident that didn't even c ause a

dent in either vehicle.  I don't know if paint was even

exchanged between the two.  They say under those

circumstances no reasonable jury could find anythin g beyond

negligence.  They couldn't even find recklessness.

MS. BOOTH:  Right.

The problem with talking about negligence, and I

don't want to belabor this point, because I think I  have

made it, the Utah case law is clear that immunity d oes not

apply.  There is no immunity -- if they get to mere

negligence, they don't win because immunity does no t apply.

THE COURT:  Who does not win?

MS. BOOTH:  The defendants.  If the defendants are

successful in convincing you that this is a mere ne gligence

case, they don't win, because there is no immunity that the

Court can then say because it is mere negligence, t herefore,

I can apply qualified immunity.  The opinion wouldn 't say

that.  The opinion -- 

THE COURT:  I am confused.  They are not going to

win if you can prove negligence.  They won't win.

MS. BOOTH:  Right.  I see what you're saying.

THE COURT:  We shouldn't be here fighting over
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this.  You need a cause of action.

MS. BOOTH:  Right, and our cause of action is the

unnecessary vigor that has those four prongs.

THE COURT:  Right.

MS. BOOTH:  The four prongs of unnecessary rigor

are the risk of harm is serious, it is obvious and known and

there wasn't any justification, or, if there was, i t was

reasonable.

THE COURT:  At least the Supreme Court has been

good enough to tell us that negligence alone won't qualify

as a violation of the unnecessary rigor clause.

MS. BOOTH:  I don't think they came right out and

said that, but I think that that is a fair reading,  because

if negligence alone -- 

THE COURT:  Dexter versus Bosko said that the

conduct at issue must be more than negligent.

MS. BOOTH:  Which is where I think they are

talking about the justification, and I am going to concede

that, and I don't want to belabor it too much -- I don't

want to interrupt you while you're reading.

THE COURT:  Well, I'm not seeing it right off.

MS. BOOTH:  Judge, leaving that piece aside, I

think as long as we make out the elements under Dex ter at

paragraph 25, the two-prong test and Dexter applyin g

Spackman, then we can go back to the analysis for

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appellate Case: 14-4097     Document: 01019429436     Date Filed: 05/11/2015     Page: 43     

163 of 185



    43

unnecessary rigor.  

Let me tell you why this is not a mere negligence

case in any event, because I think that is what you 're

interested in.  If it is mere negligence, I think y ou are

going to rule against us.  If I can show you it was

something more than a failure to seat belt because of the

Court's I think pretty astute reading of the Suprem e Court

case in Dexter versus Bosko, and I understand compl etely

where the Court is coming from on that, but what th ey wanted

to develop is what were the other facts and circums tances.

In this case the other facts and circumstances --

I don't think they needed to prove they were speedi ng.  In

fact, if I recall from Dexter, they didn't really s ay speed

was an issue.  It was like an overcorrection and th e van

rolled.  It was not like speed caused it.  It was - - 

THE COURT:  It may have been inattention, maybe

reckless inattention, I don't know, but --

MS. BOOTH:  It could be, but let me tell you what

the facts were in this case, and this is why I thin k I

really, really, really want to let a jury decide th is part.

THE COURT:  Well, sure you do.

MS. BOOTH:  It is because I think there is

something more -- I don't think I am required to sh ow you

that Officer Larsen was driving recklessly or any o f those

things.  His flagrant violation was when he cuffs h er behind
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her back, perches her on a bench seat, and this is not a

bucket seat, it is a bench seat right behind a stee l mesh

wall with a little window in it.  Those are the fac ts.  

It is like turning on your stove at home to warm

up some brisket in the oven, and that in and of its elf is

not really dangerous, but, you know, you leave it a nd you

say it should stay warm.  I mean, it is like -- I d on't see

how anything else could have happened.  I guess tha t is my

point.  It is a tiny, little, low impact accident a nd she

goes crashing into the steel cage in front of her. 

THE COURT:  It does raise an interesting question.

Do you think it would be beyond negligence for a pa rent not

to seat belt a child in a car?

MS. BOOTH:  Absolutely.  If the child said, Mom --

THE COURT:  Beyond negligence?

MS. BOOTH:  If a three-year-old said, Mommy, I

can't reach it, will you seat belt me?  I say as th e mom,

no, and then we get into an accident and that child  crashes,

if that child has no ability to seat belt themselve s and we

get into an accident, absolutely.  

THE COURT:  Beyond negligence?

MS. BOOTH:  It is beyond negligence, because it is

an intentional act.

THE COURT:  Well, Judge Campbell held in Dade

versus Kennard that a routine failure to properly s ecure a
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seat belt does not create a substantial risk of ser ious

harm, even where the inmate is disabled or is other wise

unable to seat belt himself.

Ms. Spencer is right, that I have 1983 cases all

over the place saying the lack of a seat bell does not by

itself pose the kind of risk of harm to show a

constitutional violation without something other.  The mere

failure to seat belt does not show a constitutional

violation where there was no evidence the officer a cted

recklessly or with deliberate indifference.  

MS. BOOTH:  Judge, I 100 percent agree and that is

why I have not pursued the federal claims because i t is such

a high bar.  I mean, you really have to -- 

THE COURT:  Tell me why this unnecessary rigor

clause poses a lower bar.  If you do this, you have  turned a

constitutional provision into something that I thin k is

difficult to comprehend.  Where is it?  It is above

negligence and it is flagrant, but flagrant only --  you want

to go back to the language that it presents an obvi ous and

known serious risk of harm, and you want to let a j ury

decide whether anything is a serious risk of harm, and if it

is, then you can get liability imposed under the un necessary

rigor clause.

MS. BOOTH:  I think the Utah Supreme Court did

that when they refused to apply the harsh language in
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Spackman about this well established and clearly --  they

said where it is not clearly prohibited, we have to  look at

another analysis.  I am not making that up.  That i s

what the court --

THE COURT:  Well, but they didn't say those facts

constituted a flagrant violation, they just sent it  back and

said study it more.

MS. BOOTH:  I agree, and that is --

THE COURT:  I don't know that that case helps us

much at all.

MS. BOOTH:  I don't think that there is a case

really that helps, because you can't look at Dexter  versus

Ford and what Judge Campbell said about it, because  she is

talking about that it can't rise to the level of a federal

constitutional violation, and it is clear that the

unnecessary rigor clause is a separate cause of act ion and

it is not like anything that is in the federal cons titution.

The Utah appellate courts have explicitly said that  a

governmental entity can't claim qualified immunity.   It does

not apply.  It does not apply to this constitutiona l tort

action.

Then they said this is the standard for

unnecessary rigor, Judge, and it is not anything li ke the

federal constitution analysis under the Eighth Amen dment or

cruel and unusual punishment.  What I have to plead  in a
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complaint to make out a cause of action is that the  risk of

harm is serious, the risk was obvious and known, an d was

there any justification, and if there is justificat ion, was

it reasonable?  Those are very different terms and analyses

and elements than I have to prove in a federal

constitutional 1983 claim.

THE COURT:  Your problem is you just don't have

any state law to support this.  All of these attorn eys for

125 years have not dusted off this unnecessary rigo r

statute, I guess, to use it the way that you want t o.

MS. BOOTH:  The unnecessary rigor -- the first

time I am aware of it -- Rocky Anderson is the one who

dusted it off in this case.  

THE COURT:  In which case? 

MS. BOOTH:  The Dexter versus Bosko case. 

THE COURT:  Help me out there.

MS. BOOTH:  It settled for $125,000.  I mean, that

is not insignificant.  Somebody somewhere said, oh,  you

know, they may have something here.  

THE COURT:  Well --

MS. BOOTH:  Peter Summerill took it over, and I

talked to him, because I really -- this flagrant an alysis

was kind of confusing to me when I first read it, b ecause I

wanted to make sure that I was understanding that t he

Supreme Court was saying that flagrant -- 
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THE COURT:  You just wanted to find a sentence or

two there that you can work with, and you're doing a good

job with it, but --

MS. BOOTH:  I think if you take a macro,

30,000-foot look at this, unnecessary rigor claims versus

these 1983 claims, I think it is clear that it is e asier to

make out an unnecessary rigor claim because the bar  is

lower.  

I wish I could grab my case, Dexter, and it is

probably in my briefcase here, but where it explici tly talks

about -- Dexter explicitly talks about the federal claims

and all of the things that you have to make out in the

Eighth Amendment 1983 claims, and it explicitly say s

unnecessary rigor is different.  It is a lower stan dard.  

That is the Bott versus Deland case actually.  In

Bott versus Deland, that is where they were trying to get

qualified immunity and the court said, no, this is

different.  Unnecessary rigor is not subject to qua lified

immunity, and that to me says -- if I think about t he

analysis of qualified immunity, the whole point of that is

that governmental agencies can't be held accountabl e for

human frailties, forgetfulness, accidents, those ki nds of

things.  Clearly the Utah framers said when we're t alking

about people who are in the custody of the state, t hey

should not be subjected to unnecessary rigor.  
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When you take a 30,000-foot view of this case,

placing her on a bench with her hands cuffed behind  her back

in front of a steel plated wall was an obvious and known

risk.  It was so I think obvious that a tiny little  fender

bender sent her crashing into the plate wall.  If y ou change

a few facts, Judge, I think we would have a much to ugher

case, she is cuffed in front, she is put in maybe a  bucket

seat.  Sometimes in these transport vans they put u p these

pads, you know, and those might be tougher facts fo r us.  

If you can get injured and go crashing into a wall

with a five-mile-an-hour crash, what else -- and if  somebody

like Ms. Brown can't recover and South Salt Lake co ntinues

to do that, how many people -- heaven forbid I shou ld get

taken into custody and put in the exact same positi on, I

just hope he is not going to get into a tiny, littl e fender

bender because I might go crashing into the steel m esh wall.  

Those are the facts that I think demonstrate

flagrance and that proceeding knowing that risk was

unreasonable and then getting to the other analysis  with

unnecessary rigor.

Unless the Court has any other questions for me --

THE COURT:  No, I don't.  Thank you.

MS. BOOTH:  Thank you, Judge.

THE COURT:  Ms. Spencer, any response?

MS. SPENCER:  I will be brief, Judge.  
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I think the matter has been well addressed today

here in oral argument and in the briefing.  The pro blem with

the plaintiff's argument is that the Utah Supreme C ourt

would have reached a totally different result in De xter if

she were correct.  If it were correct that a mere f ailure to

seat belt, standing alone, gives rise to a flagrant

violation, this opinion would not say what it says.   It

would say that prison officials may never do that, no matter

the circumstances, no matter the risks to officer s afety, no

matter if the police officer has a firearm and he i s the

only one there to work with this particular inmates , no

matter any other potential justification for why so meone may

not seat belt, you must always seat belt.  It alway s

violates the unnecessary rigor provision if you do not.  It

does not say that.

The facts of Dexter are significantly more

egregious than what we're talking about here.  We a re

talking about multiple people in the back of a van.

Paragraph three says several of them asked to have their

seat belts fastened and Bosko and Sands refused.  T hey were

driving on the highway and the van rolled three tim es and

Dexter was paralyzed.  Even with those facts, the C ourt was

not prepared to come out and say, per se, as a matt er of

law, show a violation of unnecessary rigor.

There are just a couple of things that I want to
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respond to what Ms. Booth said.  I heard her say pr obably

five or six times that Officer Larsen perched Ms. B rown on

the bench seat.  That is not the case.  The whole v an was

open.  She had a choice of where she wanted to sit.   She

could sit anywhere.  The fact that she was sitting in the

middle seat as opposed to the backseat, and the fac t that

her hands were cuffed behind as opposed to in front , or

shackled, and the fact of a refusal or just being s ilent and

not hearing her request, none of those facts are ma terial to

the question before the Court.  

Your Honor pointed out Judge Campbell's decision

in Dade vs. Kennard, and that is correct, and she s aid even

where the inmate is disabled or incapable of seat b elting,

that still does not create a substantial risk of se rious

harm.

Now, the plaintiff is trying to separate the

analysis of the Eighth Amendment and unnecessary ri gor under

Article 1, Section 9, but the commonality there is looking

at does seat belting alone or the lack of a seat be lt show

substantial harm?  The answer is no, it does not.  The Tenth

Circuit has already decided that.  The Dexter case is quite

clear, and Judge Campbell has applied the same rule , and the

law is well established.  The mere lack of a seat b elt

without more is not enough.  

Now, there may well be a case in the future where
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the failure to seat belt would be enough to show li ability

under Article 1, Section 9.  This case is not that case.

There are no disputes of material fact.  All of the  material

facts that this Court needs to know to render judgm ent are

before the Court.  There is no flagrant violation.

As Your Honor correctly pointed out, after the

seat belt was not fastened, Officer Larsen proceede d down

through the parking lot and there is no evidence th at he did

anything wrong.  There is no evidence that he was r eckless.

There is no evidence that he was negligent.  There is

nothing to bring this case within the realm of

constitutional liability.  

The cases in which the Utah Supreme Court in the

last 20 years has looked at when are we going to le t

citizens of the State of Utah recover for constitut ional

violations, and they have been very clear that it i s not the

kind of cause of action that can be held and to be sustained

every single day and in every single case.  They ar e

supposed to be limited and that is why there is com mon law

tort law that is able to address these kinds of inj uries,

and the constitution is not to be expanded in this fashion

to cover the kinds of claims that are in essence ne gligence

claims.  

Based on that, Your Honor, we would ask that you

grant judgment in favor of South Salt Lake and Offi cer
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Larsen.

MS. BOOTH:  Judge, can I just point out two quick

facts from the record?

THE COURT:  Okay.

MS. BOOTH:  I had not heard it in her initial --

about Officer Larsen perching.  He says on page 122  he has

always -- I asked him if he is ever concerned about  not seat

belting people and his response was always, that he  was

always concerned about not seat belting them.  He t alked

about the fact that they are handcuffed behind thei r back,

so they are sitting on their hands so they have to lean

forward.  That is what I meant when I said perched.   Then

the last issue is that Officer Larsen said he seat belted

himself that day.

THE COURT:  Thank you.

I guess I'm not inclined to do this, and I think I

mentioned it last time you were here, and maybe I d idn't,

but there is always the option of certifying this q uestion

to the Utah Supreme Court.  Unlike the Dexter case that they

had, we do have facts here that are undisputed for purposes

of the record in front of me.  What Ms. Booth would  like is

for a jury to decide whether the conduct constitute d a

flagrant violation.

I suppose in a proper case, as Ms. Spencer just

indicated, I think, that would be an appropriate qu estion to
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go to a jury.  Even where we don't have other dispu ted

issues of fact, I suppose at some level that become s a

factual issue for a jury.  The one thing I do know is that

the Utah Supreme Court could weigh in on how much e vidence

is necessary to get to a question of whether behavi or was

flagrant or not.  It is probably more proper to say  that the

decision of whether conduct was flagrant is a concl usion of

law as opposed to a finding of fact.  That is what I could

certify to the Utah Supreme Court.  I will leave th at up to

defense counsel.  If you want me to certify it, I w ill, and

this case could go up on its undisputed facts.  Oth erwise I

will issue an opinion.

Do you want to think about that?

MR. RICHARDS:  Sure.  Thank you.

THE COURT:  Just let me know, because I'm going to

try to get this out fairly soon.  I will give you t he

option, but these are the kinds of issues that the Tenth

Circuit later on, if this goes up on appeal to the Tenth

Circuit, they may choose to certify it to the Utah Supreme

Court.  It is not like we have a lot of guidance fr om the

Utah Supreme Court, and I am not a Utah judge, and this is,

as we all now know, a very rarely addressed constit utional

provision.

As I read from the Dexter case, there are four

states with an unnecessary rigor clause, and I am n ot
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encouraging that, and I'm telling you you have that  option

if you think it is in the defendants' best interest  to seek

a ruling from the Supreme Court before we go forwar d

further.  

I would be glad to hear your comments on that, if

that is what you think I ought to do too, but the d ifference

between the Eighth Amendment and the 1983 analysis and the

unnecessary rigor analysis under the Utah Constitut ion is

fuzzy, as well as everything else about this provis ion,

given what the Utah Supreme Court has said about it .

Let me know.  If not, I will issue an opinion.  If

you want to certify it, then we'll have to come up with a

question for certification.  I will give you a week .  Let me

know a week from now, okay?  

You, too, if you want to give your input on that.

Thank you for your arguments.  

We'll be in recess.  

(Proceedings concluded.)
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

 

 

 

AMANDA BROWN 

           Plaintiff, 

 

 

 

                        vs.  

 

 

 

OFFICER ARTHUR LARSEN, in his 

individual and official capacities, OFFICER 

JOHN DOE, in his individual and official 

capacities, and the CITY OF SOUTH SALT 

LAKE, a Municipal Corporation in Utah. 

            

             Defendants. 

 

 

 

 

 

MEMORANDUM DECISION AND  

ORDER 

 

 

 

 

 

Case No. 2:10-cv-00572 

 

Judge Dee Benson 

 

 This matter is before the court on Defendants’ Motion for Summary Judgment (Dkt. No. 

55) and Defendants’ Motion to Strike (Dkt. No. 89).  Plaintiff, Amanda Brown, alleges that 

Defendants Arthur Larsen and the City of South Salt Lake violated her rights under the Eighth 

and the Fourteenth Amendments to the federal constitution and under Article I, Section 9 of the 

Utah Constitution.  Defendants now move for summary judgment on all claims.
1
  Having 

                                                           
1
 In her opposition to Defendants’ Motion for Summary Judgment, Brown does not address 

Defendants’ arguments against her federal constitutional claims and thereby waives them.  

Regardless, the court agrees with and adopts the reasoning relating to these claims as set forth in 

Defendants’ supporting memoranda. 
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considered the parties’ briefs and the relevant law, the court now enters the following 

Memorandum Decision and Order.      

BACKGROUND 

This is a civil rights action arising from a motor vehicle accident that occurred in the 

parking lot of the Salt Lake City Justice Center on May 8, 2006.  Brown had gone to the Justice 

Center to deal with a traffic violation, but was detained by bailiff Arthur Larsen when the court 

found that she had an outstanding bench warrant on an unrelated criminal matter.  Larsen 

handcuffed Brown behind her back and placed her in a prison transport van to take her to the Salt 

Lake County Jail, approximately 6.5 miles away.  Inside the van, Brown was seated on the first 

row behind the metal partition that separates the driver from the prisoners.  Although she asked 

to be seatbelted, Larsen refused.  While Larsen drove through the parking lot, another driver, 

without looking, started backing out of a parking stall and into his path.  When Larsen saw the 

other vehicle, he braked, but the other driver continued to reverse until she collided with the van.  

Unfortunately, the momentum from braking propelled Brown forward against the metal partition 

causing injuries to her neck and back.  Besides a slight paint transfer, there was no damage to 

either vehicle’s bumper, and the responding officer did not issue any traffic citations.  

Brown claims that Defendants Larsen and the City of South Salt Lake violated her rights 

under the federal and Utah State constitutions because Larsen failed to seatbelt her prior to the 

collision.    

DISCUSSION 

Summary judgment is appropriate “if the pleadings, the discovery and disclosure 

materials on file and any affidavits show that there is no genuine issue as to any material fact and 

that the movant is entitled to judgment as a matter of law.”  Fed.R.Civ.P. 56(c); see also Utah R. 
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Civ. P. 56 (c).  “A ‘material fact’ is one ‘that might affect the outcome of the suit under the 

governing law, and a ‘genuine’ issue is one for which ‘the evidence is such that a reasonable jury 

could return a verdict for the nonmoving party.’”  Pelt v. Utah, 539 F.3d 1271, 1280 (10
th

 Cir. 

2008) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)) (internal citation 

omitted).   

Brown asserts that there are material facts in dispute that preclude the court from granting 

summary judgment.  However, the court finds that to the extent any facts are in dispute, such 

facts are immaterial to the court’s decision and judgment as a matter of law is therefore 

appropriate.  

I. Brown’s Utah Constitutional Claim 

Brown’s remaining claim is that Defendants violated Article I, Section 9 of the Utah 

Constitution, which states,  

Excessive bail shall not be required; excessive fines shall not be imposed; nor 

shall cruel and unusual punishments be inflicted.  Persons arrested or imprisoned 

shall not be treated with unnecessary rigor.   

 

Brown claims that Larsen violated this section’s prohibition against “unnecessary rigor” 

by refusing to seatbelt her.  For the reasons discussed below, the court disagrees.     

As a preliminary matter, the Utah Supreme Court has held that there are three necessary 

elements that a plaintiff must prove when seeking damages for an alleged violation of her rights 

under the Utah Constitution:   

First, a plaintiff must establish that he or she suffered a “flagrant” 

violation of his or her constitutional rights. 

. . . . 

Second, a plaintiff must establish that existing remedies do not redress his 

or her injuries. 

. . . .  
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Third, a plaintiff must establish that equitable relief, such as an injunction, 

was and is wholly inadequate to protect the plaintiff's rights or redress his or her 

injuries.  

 

Spackman ex rel. Spackman v. Board of Education, 16 P.3d 533, ¶¶ 23-25 (Utah 2000). 

Here, Brown’s case fails because she cannot show that she suffered a flagrant violation of 

her constitutional rights.  In describing the type of conduct that will be considered flagrant, the 

Utah Supreme Court stated that the “conduct at issue [must] be more than negligent.” Dexter v. 

Bosko, 184 P.3d 592, ¶ 21 (Utah 2008).  The Court further stated that “[t]he requirement that the 

unconstitutional conduct be flagrant ensures that a government employee is allowed the ordinary 

human frailties of forgetfulness, distractibility, or misjudgment without rendering [himself] liable 

for a constitutional violation.”  Id. at ¶ 23.  To show a flagrant violation, the Court uses a test that 

closely parallels the federal law standard for 42 U.S.C. § 1983 claims.  More specifically, a 

defendant’s conduct must violate “‘clearly established’ constitutional rights ‘of which a 

reasonable person would have known.’”  Spackman, 16 P.3d 533 at ¶ 538 (internal citation 

omitted).  Alternatively, in cases where the constitutional right is not clearly established, a 

defendant’s conduct may still be “so egregious and unreasonable that it constitutes a flagrant 

violation . . . even in the absence of controlling precedent.”  Jensen ex rel. Jensen v. 

Cunningham, 250 P.3d 465, 482 (Utah 2011). 

Specific to this case, the only controlling precedent interpreting the “unnecessary rigor” 

clause of the Utah Constitution is the case Dexter v. Bosko, 184 P.3d 592 (Utah 2008).  There, 

the Utah Supreme Court stated that a flagrant violation of the unnecessary rigor clause occurs 

“when the act complained of presented a substantial risk of serious injury for which there was no 

reasonable justification at the time.”  Id. at ¶ 19.  Stated another way, a plaintiff must prove 

“[f]irst: the nature of the act presents an obvious and known serious risk of harm to the arrested 
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or imprisoned person; and second, knowing of that risk, the official acts without other reasonable 

justification.” Id. at ¶ 25.   

This court concludes that Larsen’s failure to seatbelt Brown did not present an obvious 

and known risk of serious harm rising to the level of a flagrant constitutional violation.  Despite 

having little guidance on how to apply the Court’s new standard, the surrounding language 

regarding the flagrant requirement is enough to satisfy the court that Larsen’s conduct was not a 

constitutional violation.  Although there is always a risk of harm every time one drives or rides 

without a seat belt, the court is persuaded that under the undisputed facts of this case, there 

would need to be additional allegedly wrongful conduct to reach a “substantial risk of serious 

injury.”  See id. at 19. (emphasis added).   

There have been numerous similar civil rights cases in federal courts involving the failure 

to seatbelt.  Although these cases deal primarily with alleged violations of the federal 

constitution pursuant to 21 U.S.C. § 1983, the court finds the reasoning in these cases to be 

instructive here.  In these cases, the courts have focused on the egregiousness of the officer’s 

driving conduct at the time of the accident, and have uniformly found the solitary act of 

seatbelting or not seatbelting by itself to not provide a basis for a constitutional violation.
2
  For 

                                                           
2
 See Russell v. Stroleny, 2014 WL 357408 (S.D.Tex.), 11 (S.D.Tex.,2014) (lack of seatbelt does 

not pose risk of harm without reckless driving); Fouch v. District of Columbia, 2014 WL 57564 

(D.D.C.), 4 (D.D.C., 2014) (mere failure to seatbelt did not show constitutional violation where 

there was no evidence officer “acted recklessly or with deliberate indifference”); Worthington v. 

County of Northampton, 2013 WL 6077438 (E.D.Pa.), 1 (E.D.Pa.,2013) (Finding no violation as 

a result of mere failure to seatbelt; “Neither the Constitution nor any federal statute guarantees a 

prisoner’s right to non-negligent driving by government employees or agents. Such claims are 

cognizable under state tort law[.]”); Dade v. Kennard, No. 2:06CV869-TC, 2008 WL 4879168, 

at *3 (D. Utah Nov. 3, 2008) (Campbell, J.) (routine failure to properly secure seatbelt does not 

create a substantial risk of serious harm even where inmate is disabled or is otherwise unable to 

seatbelt himself); Smith v. Secretary for the Dep’t of Corrections, 252 Fed. Appx. 301, 303-04 

(11th Cir.2007) (failure to fasten inmate’s seatbelt in converted utility van does not constitute a 

substantial risk of serious harm); Spencer v. Knapheide Truck Equip. Co., 183 F.3d 902 (8th 
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example, the Tenth Circuit has held that the failure to properly seatbelt an adult prisoner, by 

itself, does not create a substantial risk of serious harm.  Dexter v. Ford Motor Co., 92 Fed. App. 

637 (10th Cir. Feb. 12, 2004).  The Court reasoned that “[t]he connection between a failure to 

seatbelt and the risk of serious injury, even if arguably evident under state tort law, is insufficient 

for purposes of constitutional analysis.”  Id. at 641.   

Given that Brown’s case fails on the first element of Utah’s unnecessary rigor standard—

that the plaintiff suffered a flagrant violation of her constitutional right—the court does not need 

to address the second element, which relates to whether officer Larsen acted without other 

reasonable justification. 

                                                                                                                                                                                           

Cir.1999) (prisoner who was not seatbelted during transport to jail and claimed injuries relating 

to being “thrown forward into the bulkhead of the compartment” failed to state a constitutional 

violation); Foreman v. Unnamed Officers, No. DKC-09-2038, 2010 WL2720817 (D. Md. July 7, 

2010) (reviewing the case law and noting that “courts seem to require something more than the 

simple lack of a safety belt during transport”); King v. San Joaquin County Sheriff’s Dep’t, 

2009 WL 577609, *4 (E.D.Cal.) (“[A] prison’s or jail’s failure to equip a van or bus with 

seatbelts for the prisoners does not rise to the level of deliberate indifference as a matter of 

constitutional law.”), adopted by, 2009 WL 959958 (E.D.Cal.); Wilbert v. Quarterman, 647 

F.Supp.2d 760, 769 (S.D.Tex. 2009) (“[A]n allegation of simply being transported without a 

seatbelt does not, in and of itself, give rise to a constitutional claim.”); Hughes v. Widup, No. 

2:07CV290, 2008 WL 56003, at *3 (N.D.Ind. Jan. 3, 2008) (Lozano, J.) (failure to seatbelt 

handcuffed and shackled inmate was not a constitutional violation); Ingram v. Herrington, No. 

4:06CVP65M, 2007 WL 2815965, at *5 (W.D.Ky. Sep. 26, 2007) (McKinley, J.) (failure to 

seatbelt prisoner did not constitute constitutional violation); Young v. Hightower, No. 04-10309, 

2007 WL 2214520, at *6 (E.D.Mich. Jul. 27, 2007) (Lawson, J.) (refusing to seatbelt shackled 

prisoner does not constitute an excessive risk to the inmate’s health or safety); Mojet v. 

Transport Driver, No. 06:cv321, 2006 WL 3392944, at *2 (N.D.Ind. Nov. 22, 2006) 

(Springman, J.) (transporting inmates in vehicles without seatbelts did not meet deliberate 

indifference standard); Williams v. City of New York, No. 03-C-5342, 2005 WL 2862007, at *3 

(S.D.N.Y. Nov. 1, 2005) (failure to provide seatbelts on prison transport van does not 

constitute a constitutional violation under Section 1983); Carrasquillo v. City of New York, 

324 F.Supp.2d 428, 437 (S.D.N.Y. 2004) (“[F]ailure to provide seatbelts to prisoners is not a 

constitutional violation under § 1983.”); Lopez v. Northern Arizona Coca-Cola Bottling Co., 

2001 WL 1105129 (D.Ariz. Sept. 12, 2001) (unpublished) (same);  Hill  v.  Shobe,  93  F.3d  

418,  421  (7th  Cir.1996)  (deaths  and  injuries resulting from a state employee’s lack of due 

care do not implicate the constitution). 
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II. Defendants’ Motion to Strike 

Defendants have moved to strike Heath Markovetz’s declaration regarding the standard 

of care allegedly applicable to the transportation and seatbelting of prisoners and inmates. (Dkt. 

No. 89.)  Rule 26(a)(2) of the Federal Rules of Civil Procedure requires parties to disclose 

written reports for all of their expert witnesses “at the times and in the sequence directed by the 

court.”  Fed.R.Civ.P. 26(a)(2)(C).  Furthermore, an affidavit or declaration used in opposition to 

summary judgment “may not contain expert testimony unless the affiant has first been 

designated an expert witness under Fed.R.Civ.P. 26(a)(2).”  Bryant v. Farmers Ins. Exchange, 

432 F.3d 1114, 1122 (10th Cir. 2005).  Additionally, Rule 37 of the Federal Rules requires the 

court to exclude an undisclosed witness if the failure to disclose was “without substantial 

justification,” unless the violation was harmless.  See Noel v. Martin, 21 Fed.Appx. 828, 834 

(10th Cir. 2001).  In this case, Brown was required to disclose Markovetz’s declaration by 

February 29, 2012, over two years ago.  The court finds that the failure to disclose this 

declaration by the discovery deadline was not substantially justified.   

Additionally, permitting the declaration at this stage would prejudice Defendants.  

Defendants were never given an opportunity to depose and cross-examine Markovetz, nor did 

they have the opportunity to retain their own expert of the same specialty.  Defendants have also 

been deprived of the opportunity to evaluate the admissibility on the merits of Markovetz’s 

claimed opinions.  Under Rule 702 of the Federal Rules of Evidence, expert testimony must be 

“based upon sufficient facts or data,” it must be “the product of reliable principles and methods,” 

and the expert must “appl[y] the principles and methods reliably to the facts of the case.”  Fed. 

R. Evid. 702; see Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 589-593 (1993).    
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In any event, most of the Markovetz declaration addresses the second element of the Utah 

Supreme Court’s standard for violations of the unnecessary rigor clause, and argument as to that 

element is immaterial given the court’s conclusion regarding the first element.  Thus, re-opening 

discovery at this stage would simply delay the court’s ruling on Defendants’ Motion for 

Summary Judgment.                 

CONCLUSION 

Because the Heath Markovetz’s declaration is untimely, is prejudicial to Defendants, and 

is immaterial to the court’s conclusion, the court GRANTS Defendants’ Motion to Strike.
3
  

Additionally, because Larsen’s conduct in not seatbelting Brown did not present an obvious and 

known serious risk of harm, his conduct was not, therefore, so egregious and unreasonable as to 

constitute a flagrant violation of Brown’s rights under the Utah Constitution.  Furthermore, 

because the court agrees with and adopts Defendants’ reasoning regarding Brown’s federal 

claims, the court hereby GRANTS Defendants’ Motion for Summary Judgment as to all of 

Brown’s claims.   

IT IS SO ORDERED.  

 

 DATED this 18
th

 
 
day of July, 2014.  

 

      ___________________________________ 

      Dee Benson 

      United States District Judge 

                                                           
3
 The court acknowledges that, according to local rule 7-1(b)(1)(B), Defendants’ Motion to 

Strike should have been filed as an objection as opposed to a separate motion.  Despite this 

difference in form, the court agrees with and adopts the reasoning set forth in Defendants’ 

Motion.   
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